
Title Suit No.  621/2006

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.2, Guwahati

                           Present :- Mrs Audri Bhattacharyya
                          The 30th  day ofApril, 2012.

Title Suit NO 621/2006
 Smti Anjali Debnath.......Plaintiff(s)/Petitioner(s)
        -Versus-

ShriArun Ch Dey......................Defendant(s)/Opp. Party(ies)
           

Title Suit No. 621/2006
Give dated or dates This Suit/Case coming on for final

hearing on 14-03-2012, 10-04-2012  in the presence of

Mr. N Alam..................................... Advocate(s) for Plaintiff.
 

Shri  S.L. Saha …............................................Advocate(s) for Defendant.

and having stood for consideration to this day, the Court

delivered the following judgment:
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JUDGMENT

               This is a suit for specific performance of contract , delivery of 

possession, Compensation and permanent injunction.The case of the plaintiff 

in brief is as follows:-

The plaintiff earlier used to reside in a tenanted house of Mr. Haren Barman 

since long time the earlier landlord of the plaintiff had sold out his land as 

well  as  the  tenanted  premises  of  the  plaintiff  to  some  other  person.  The 

plaintiff and her family members became homeless all of a sudden and they 

started  staying  in  another   tenanted  premises.  The  defendant  is  a  nearby 

resident of the plaintiff and he was having a plot of land for sale. Accordingly 

the plaintiff ,her husband and brother Dulal had approached the defendant and 

shown  their  eagerness  to  purchase  his  plot.  After  due  negotiation  the 

defendant had agreed to sell a plot of land measuring 10 Lechas out of his 

entire plot of land wherein the defendant had his residence also. The said plot 

of land  measuring 10 Lechas is vacant  and is on the Southern part of his plot  

of landThe total sale consideration was fixed at Rs. 3,30,000/-n( Rupees three 

Lakh thirty thousand )for the said 10 Lechas of land. Thereafter on 18-04-

2005 the defendant had prepared an agreement for sale through his own men 

and asked the plaintiff to sign the same by paying advance amount of RS. 

1,50,000/- ( Rupees One Lakh Fifty Thousand ) only .The plaintiff does not 

have any knowledge about English Literature but on good faith and belief , 

she had paid an amount of Rs. 1,50,000/-  as advance. The plaintiff could not 

understand the malafide intention of the defendant at the time of execution of 

the agreement for sale dated 18-04-2005. Later on through her well wishers , 

the defendant had come to know that the defendant had  inserted the clause 
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No. 6 with a malafide intention to grab the advance payment of the plaintiff 

which is as follows:-
“6.  That be it also mentioned that if the purchaser neglects to purchase or register the  

said land within a period of three months then the advance amount shall be forfeited.”

That after execution of the said agreement the defendant had obtained sale 

Permission being KRM -2/2005/ 130 dated 18-05-2005 from D.C., Kamrup . 

But till date the other required sale permission from the G.M.D.A  has not 

being obtained by the defendant . That after obtaining he sale permission the 

plaintiff  had asked  the  defendant  to  show and demarcate  the  plot  of  land 

through Lat Mondol and Kanango but the defendant assured the plaintiff that 

she need not be worried and before the execution of the registered sale deed 

the purchased plot of land will be properly measured and demarcated. The 

plaintiff  thereafter  had  collected  some  construction  materials  llike  Bricks, 

Bamboo  ,  wooden  planks  with  a  view  to  construct  thatched  house  for 

accomodation  of  hte  plaintiff  and  her  family  members.  But  the  persons 

residing on the Eastern Boundary and the persond residing on the Southern 

Boundary Shri Nirjar Biswas had resisted the plaintiff not to carry out any 

construction as there was a boundary dispute with the defendant. Thereafter in 

the  first  week  of  July  the  plaintiff  had  again  requested  the  defendant  to 

demarcate the land and execute the sale deed in favour of the plaintiff. On this 

the defendant became furious and even denied to demarcate the same. The 

plaintiff  then  served  a  notice  through  her  Advocate  Mr.  Naushad  Alam 

through registered Post on 06-07-05 and shown her willingness to pay the 

balance  sale  consideration  amount  and  also  requested  the  defendant  to 

demarcate the said land and to execute a sale deed in favour of the plaintiff. 

But  till  date  the  defendant  had  not  given  any  reply  to  the  sais  notice. 

Surprisingly the plaintiff had received as Advocate Notice on 13-07-05 from 

the  defendant  alleging  interalia  falsely  and  fraudently  that  the  plaintiff  is 
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guilty  of  negligence,  delay  and  latches  in  payment  of  Balance  sale 

consideration amount to the defendant and in the said notice dated 13-07-05, 

the defendant had demanded the same on or before 18-07-05 . The plaintiff 

was / is always ready with the balance sale consideration amount but due to 

Latches on the part of the defendant in demarcating and handing over the 

possession of the same the same was not paid to him by the plaintiff. The 

defendant had started negotiating with some other person and trying to sell 

the aforesaid plot of land to some other person in place of the plaintiff.  The 

plot of land is having a unique value for he plaintiff. It is therefore prayed to 

pass a decree for specific performance of contract dated 18-04-2005 directing 

the defendant to execute a registered sale deed for the suit land as described in 

the schedule of the plaint on receipt of balance consideration of amount of 

RS. 1,80,000/-  .and if defendant neglects or refuses to obey the decree the 

necessary sale deed may be executed by this Court on behalf of the defendant 

and a decree for refund/ compensatioon of Rs. 1,50,000/- along with interest. 

It is also prayed to pass a decree for delivery of the possession of the suit land 

               Written statement was filed by the defendant wherein it is stated that 

the suit is not maintainable and that the suit is not properly valued . It is also 

pleaded in the written statement that a deed of agreement was executed in 

between the plaintiff  and the defendant  on 18-04-05 whereby the plaintiff 

paid a sum of Rs. 1,50,000/- only as an earnest money for the purchase of the 

schedule  property.  The  plaintiff  as  well  as  the  defendant  after  fully 

understanding  the  terms  and  conditions  of  the  agreement  had  put  her 

signature. Hence the plea taken by the defendant that she had no knowledge 

of English literature are all denied by the defendant. There was no alteration 

or addition in the agreement later on. The defendant left no stone unturned in 

obtaining the required sale permission and sale permission from GMDA was 
4

4



also  in  process.  After  the  execution  of  the  agreement  the  plaintiff  never 

approached the defendant  to  perform his  part  of  the duties  and remaining 

balance  amount  to  the  defendant  .  The  defendant  after  getting  the  sale 

permission started requesting the plaintiff to get the deed of sale registered 

without loosing time and to pay the rest of consideration money .It is further 

submitted  that  a legal  notice was also sent  to the plaintiff  dated 06-07-05 

asking to perform her part of duty which yeilded no result. She did not appear 

in the meeting of Gobinda Nagar Unnanyan Samity for settling the disputes. 

The  defendant  was  desirous  to  sell  his  plot  of  land   for  marriage  of  his 

daughter . After obtaining  the sale permission as per the said agreement a 

copy of the same was furnished to the plaintiff. In due course of time when 

the date of marriage of his daughter was coming near , he had approached the 

plaintiff many times to perform her part of contract but plaintiff did not pay 

any heed . The settled marriage of his daughter had to be broken only for 

want of money.  The defendant prayed to dismiss the petition with cost and 

compensation. 

                Upon the pleadings of both the parties and the documents  

submitted, the following issues were framed by my predecessor. 

ISSUES:

1)  Whether the suit is maintainable in its present form? 

2) Whether there is  cause of action for the suit?

3) Whether the plaintiff had performed her part of contract dated 18-04-

05 and even ready to perform her part of contract?

4) Whether the defendant had failed to perform his part of contract dated 

18-04-05?

5)  Whether the plaintiff is entitled to the reliefs claimed in the suit?
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              I have gone through the pleadings of both the parties, the evidence on 

record  and  perused  the  relevant  documents  and  also  considered  the 

submissions  made  by  the  learned  counsels  for  and  on  behalf  of  both  the 

parties.  The  plaintiff  aduced  evidence  of  4  Witnesses  and  defendant  side 

adduced evidence of 4 witness.  Argument was heard. 

 

DISCUSSIONS, DECISION, AND REASONS THEREOF:

       My decision on the above issues are as follows:-

ISSUE NO. 2 :- 

           This issue relates as to whether there is any cause of action for filling  

of the suit.

            

            With regard to the cause of action, the Hon'ble Apex Court in Kunjan 

Nair Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 3 SCC 

277 held at para 16 as thus :

"the expression 'cause of  action'  has  acquired a  judicially settled meaning.  In the  

restricted sense 'cause of action' means the circumstances forming the infraction of the  

right  or  the  immediate occasion for  the  action.  In the  wider sense,  it  means the  

necessary conditions for the maintenance of the suit, including not only the infraction 

of  the  right,  but  the  infraction coupled with the  right  itself.  Compendiously  the  

expression means every fact which would be necessary for the plaintiff to prove, if  

traversed, in order to support his right to the judgment of the Court.”

                In the present case before us the plaintiff narrated a bundle of  

facts in her pleadings.. It is stated therein that  the plaintiff was / is always 
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ready with the balance sale consideration amount but due to Latches on the 

part of the defendant in demarcating and handing over the possession of 

the same the same was not paid to him by the plaintiff, which the plaintiff 

has to prove in the suit to get relief. .  On the other hand the defendant 

pleaded that the plaintiff never approached the defendant to perform her 

part  of  the  contract  by  paying  the   remaining  balance  amount  to  the 

defendant  .  The  defendant  after  getting  the  sale  permission  started 

requesting the plaintiff to get the deed of sale registered without loosing 

time and to pay the rest of consideration money  but there was no respond.

                So, in my opinion there is cause of action for the suit. This issue  

is decided in affirmative.

Issue No. 3.

This issue relates as to whether the plaintiff  had performed her part of 

contract dated 18-04-05 and even ready to perform her part of contract.

 Pw1, Smti  Anjali Debnath deposed that on 18-04-2005  the said agreement 

for sale was prepared  by the defendant through his own men  and she had 

signed the same and paid an amount of Rs. 1,50,000/- as advance out of the 

total consideration of Rs. 3,30,000/-. After  the sale permission dated 18-05-

05 was obtained  from D.C. Kamrup, the plaintiff had asked the defendant to 

demarcate and show the plot of land and the defendant had shown a plot of 

land on the southern side of his entire land  but the defendant was asked to 

measure the land and demarcate the same through Lat Mondol and Kanangoo 

but  the  defendant  avoided.  In  the  first  week  of  July  2005  she  cordially 

requested the defendant to demarcate the land and to execute the sale deed in 

her  favour  .  On  this  the  defendant  became  furious  and  even  denied  to 
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demarcate the same. Being compelled she served a notice by registered post 

with A/D on 06-07-05 to the defendant through her Advocate and shown her 

willingness to pay the balance sale consideration amount and also requested 

the defendant to demarcate the said land and to execute the sale deed in her 

favour. An advocate notice was   also received by the plaintiff / PW1 on 13-

07-05 from he defendant alleging interalia that PW1 is guilty of negligence, 

delay and latches in payment of balance sale consideration amount and in the 

notice  the  defendant  had  demanded  he  same  on  or  before   18-05-2005. 

Further the said notice of the defendant though was dated as 06-07-05 but was 

actually posted on 08-07-05 .

During the cross examination of PW1 she stated that sale deed could not be 

registered for non obtaining prmission from GMDA.

Pw2, Shri Dulal Chakraborty , who is the brother of PW1 / Plaintiff deposed 

in tune as to what was stated by Pw1.  The evidence of PW1 is also in tune 

with  the  evidence  of  PW3,  Shri  Parimal  Debnath  who  is  the  son  of  the 

plaintiff and  with the evidence of PW4 who is he uncle of the plaintiff. 

   From the  above  discussions,  it  is  seen  that  the  plaintiff  had  failed  to 

perform her part of contract by paying the balance considration.

          The second question which arises is that whether the plaintiff was 

even ready to perform her part of contract

            In a suit for specific performance of a contract involving payment of  

money, the requirement is not that the plaintiff must prove that he has actually 

tendered payment of money to the defendant but to aver and prove that he 

was always ready and willing to perform the essential terms of contract which 

were to be performed by him. .       

8

8



                      A reading of Exhibit No. 4  dated 06-07-05, which is notice sent 

by the Learned Advocate , Mr. Naushad Alam, for the plaintiff shows that at 

clause No. 4 it is clearly mentioned that the plaintiff is ready with the balance 

said consideration  amount and  even on that day  also she is ready to pay the 

balance  consideration  amount  to  the  defendant.    Vide  the  said  letter  the 

defendant was also asked to  perform his part of contract as the plaintiff is 

ready to perform her part of contract or to refund  the money .  

              The  agreement is to be considered  as a whole to come to a  

conclusion regarding the terms and conditions of repayment of the balance 

amount of sale consideration money.  No clause of the said agreement can be 

read in isolation . The contents of clause No. 1 relates to recital regarding  to 

the amount of total  sale consideration and and payment of advance to be paid 

by plaintiff.  In clause No. 2 it is mentioned that 

“ 2. The first party further agreed to execute registered deed of sale in 

favour of  the  purchaser  in  respect  of  the  said  land on receipt  of  the 

balance amount of Rs. 1,80,000/- ( Rupees One Lakh Eighty thousand 

only ) within a period of three months from the date of agreement.”

As per clause No. 3” That the sale permission shall be obtained by the 1st 

party at his own cost and risk.”

 

          As per evidence ithin this period of three months the plaintiff had 

informed the defendant vide Exhibit 4 of her intention to perform her part of 

contract but the sale deed was not registered, even requisite permission from 

GMDA was not obtained by the defendants as per pleadings of defendant. 
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 In this respect  Transfer of Property Act , Section 55(5)(b)  is gone through 

reads as follows:-

 The buyer is bound—

(a) to disclose to the seller any fact as to the nature or extent of the 
seller’s interest in the property of which the buyer is aware, but of which he has 
reason to believe that the seller is not aware, and which materially increases the 
value of such interest;

(b) to pay or tender, at the time and place of completing the sale, the 
purchase-money to the seller or such person as he directs: provided that, where 
the property is sold free from encumbrances, the buyer may retain out of the 
purchase-money the amount of any encumbrances on the property existing at 
the date of the sale, and shall pay the amount so retained to the persons entitled 
thereto;

 Thus as per  the above section, in absence of contract to the contrary , the 

purchaser is bound to tender the balance consideration only at the time and 

place of completing the sale. 

Sectio 51and 52  of the contract Act deals with reciprocal promiseprovides 

as follows:- 

51. Promisor not bound to perform, unless reciprocal promisee ready and 
willing to perform.—When a contract consists of reciprocal promises to be 
simultaneously performed, no promisor need perform his promise unless the 
promisee is ready and willing to perform his reciprocal promise.

52. Order of performance of reciprocal promises.—Where the order in which 

reciprocal promises are to be performed is expressly fixed by the contract, they 

shall be performed in that order; and where the order is not expressly fixed by the 

contract, they shall be performed in that order which the nature of the transaction 

requires.       

           Thus  Section 51 of Contract Act provides that when a contract 

consists of reciprocal promises  to be simultaneously performed no promissor 
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need to perform his  promise  unless  the promissee  is  ready and willing to 

perform his promise.

 Again a general rule in the contract relating to immovable property, time 

cannot be the essence of contract, unless he same is specified.             

Let us consider the terms and condition of the agreement of sale in this case 

to find out whether time was the essence.

               It is also to be noted that though in the pleadings of the defendants 

, the defendant took a specific plea that time was the essence of the contract 

and that the defendant was desirous to sell his plot of land  for marriage of his 

daughter, he had approached the plaintiff many times to perform her part of 

contract  but  plaintiff  did  not  pay  any  heed  .  The  settled  marriage  of  his 

daughter had to be broken only for want of money. But as per Exhibit 1 such 

intention  is  not  evident  from  the  express  terms  or  the  circumstances 

necessitating  the sale.   The vendor did not  disclose the reason for  sale in 

Exhibit 1. During his cross examination he stated that he did not mention in 

the agreement for sale that the said plot of land was sold for money for the 

marriage  of  his  daughter.  The same  was  also  not  mentioned  in  Exhibit  6 

which is the letter sent to the plaintiff by the defendant. 

 Thus   Exhibit 1 is the  standard agreement of sale and it  provides for  

payment of earnest money deposit or  advance at the time of execution of 

agreement and the balance of consideration is payable at the time of execution 

/ registration of the sale  deed. Since the defendant had failed even to obtain 

the requisite permission from GMDA to execute the sale, it cannot be said 

that the plaintiff was bound to pay the  balance consideration , though his 

willingness to pay the same is reflected and there is no specific  denial  to 

perform. 
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         From the above discussions it is seen that the plaintiff was willing to 

perform his part of contract.

Issue No. 4

This issue relates as to whether the defendant had failed to perform his part of 

contract dated 18-04-05. 

 PW1 stated that the defendant had applied and obtained the sale permission 

being  No.  KRM  2/2005/130   dated  18-05-05  from D.C.  Court  but  other 

required sale permission from the G.M.D.A has not been obtained till date . 

 As per clause No. 3 of Exhibit 1, 

As per clause No. 3” That the sale permission shall be obtained by the 1st 

party at his own cost and risk.”

In  the  cross  examination  of  DW1  he  stated  that  he  did  not  obtain  sale 

permission from GMDA. 

  DW1 in his evidence stated that the plaintiff was never willing to perform 

her part of contract  and pay the balance sale consideration amount due  and 

as a result the marriage of his daughter could not be performed. 

The defendant,  DW1 submitted  in  his  chief  the  he  had sent  An advocate 

notice  dated 06-07-05 through his lawyer requesting the plaintiff to pay the 

rest  consideration  amount  and  to  get  the  sale  deed  of  the  schedule  land 

registered. 

               During the cross examination he stated that he had received Exhibit  

4 on 13-07-05. Thus in one way it is seen that the answer to the request of the 

defendant to pay rest consideration amount and get the sale deed executed is 

reflected  in  Exhibit  4.  But   the  defendant  had  not  obntained  requisite 
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permission from GMDA in absence of which the execution of registered sale 

deed in not possible.

           DW1 also deposed in his evidence in chief that he had approached the 

local village committee  for settlement of the dispute and a notice from the 

Committee was issued to the plaintiff for appearance but the  plaintiff did not 

appear   and had Exhibit certain documents viz . Exhibit I, , K, L  . But the 

said documents  are  not  admissible  as  the  originals  of  the same were not 

submitted . Further in the cross examination of DW1 he stated that he had not 

filed  any  document  to  show that  the Govinda Unnanyan Samity  have  the 

authority to settle the dispute. 

               Thus the sending of legal notice to the plaintiff approaching the 

Govinda Unnanyan Samity will not absolve the defendant from performing 

his part of contract. The defendant in his written statement pleaded that sale 

permission from GMDA was also in process. Hence the defendant has failed 

to obtain the requisite sale permission for transfer as required under clause 3 

of Exhibit No. 1 

Learned Counsel for the defendant cited the following case law :-

i) V (2001) SLT 150. 

 The above case law is not applicable in the present case as in the cited case 

there is clear indication in the clauses inserted  that while time would be the 

essence of contract in regard to the terms relating to the payment of balance 

price, time would not be the essence of contract in regard to the execution of 

sale  deed.  But  in  the  present  case,  Title  suit  No.  621/06 it  is  not  clearly 

indicated that time would not be the essence of execution of sale deed.

ii)   (1998) 4 Supreme Court Cases 539 
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 The law discussed in cited case No.( ii) is that the plaintiff/ appellant must 

succeed or fail in his own case and cannot take advantage of weakness in 

the defendant/ respondent’s case to get a decree. But the circumstances 

under which the above proposition if law was discussed in the cited case is 

quite different to present case. In the cited case, according to the Learned 

counsel  for  the  appellant  in  absence  of  evidence  on  the  side  of  the 

defendant and more so when the defendant’s counter claim was dismissed, 

the plaintiff’s case must have been automatically decreed. 

 Hence the above case laws are not applicable. 

Thus from the above discussions it is seen that  the defendant failed to 

perform his part of contract dated 18-04-05.

 This issue is decided accordingly. 
 

 Issue No. 5

         This issue relates as to whether the plaintiff is entitled to the reliefs 

claimed in the suit.
         

As already discussed in issue No. 3 , the plaintiff was ready to perform his 

part of contract . But the defendant has failed to perform his part of contract 

by obtaining requisite permission from concerned authority as per clause 3 of 

he agreement for sale .

Though as per clause 6 of the agreement date 18-04-2005, it is mentioned that 
“6.  That be it also mentioned that if the purchaser neglects to purchase or register the  

said land within a period of three months then the advance amount shall be forfeited.”
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The agreement shows that there are reciprocal promises to be performed . 

The vendor cannot seek the payment of balance sale price without performing 

his obligation as per agreemnt .

 Further the plaintiff  cannot be compensated in terms of money for non 

performance of contract   considering the topographical position of the suit 

land and the area of the suit land as well as the market vale of land which has 

sharply risen in the recent years. As such the plaintiff is entitled for a decree 

for specific performance of contract dated 18-04-2005 and the defendant is 

directed  to execute a registered sale deed for the suit land as described in the 

schedule of the plaint on receipt of balance consideration of amount of RS. 

1,80,000/-  .  Thus the plaintiff  is  entitled for  the reliefs  as  claimed in the 

plaint. 

ORDER

The suit is decreed on contest with cost.

           The  plaintiff is entitled for a decree for specific performance of 

contract  dated  18-04-2005  and  the  defendant  is  directed   to  execute  a 

registered sale deed for the suit land as described in the schedule of the plaint 

on receipt of balance consideration of amount of RS. 1,80,000/-  .

Prepare decree accordingly.

                Given under my hand and seal of the court on this the 30th day of 

April, 2012.

                                                                    Mrs Audri Bhattacharyya,

                                                               Munsiff No. 2, Kamrup.
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Appendix

     List of Plaintiff witness:

PW1,Smti Anjali Debnath

PW2, Shri Dulal Chakraborty

Pw3, Shri Parimal Debnah

PW4 Shri Ashok Debnath

 List of witness of the defendant

1. DW1, Shri Arun Chandra Dey

2. DW2 , Smti Gauri Roy.

3. DW3, Shri Deb Dulal Goswami.

4. DW4, Shri Siddartha Bhattarcharjee.

List of documents filed by plaintiff :-

1. Exhibit 1 is the agreement date 18-04-05. 

2. Exhibit 2 is the sale permission Dated 18-05-05.

3. Exhibit 3 are photographs of building materials.

4. Exhibit 4 is the notice dated 06-07-05.

5. Exhibit 6 is the copy of postal receipt.

6. Exhibit 6 is the copy of notice sent by  advocate for defendant.

7. Exhibit 7 is the envelope of advocte npotice sent by the defendant.

List of documents of the defendants:-

1. Exhibit A is the agreemnt dated 18-04-2005

2. Exhibit B is the Marriage Card.

3. Exhibit C to G are voushers dated 27-05-05, 02-07-05, 06-07-05, 05-

07-05,  05-07-05.

4. Exhibit H is the legal notice datd 06-07-05 to the plaintiff.
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5. Exhibit I is the appliction dated 06-07-05 to village commiittee.

6. Exhibit J is the notice served upon the dfendant.

7. Exhibit K is the application by wife of defendant to Nagarik Vomittee.

8. EExhibit L is the notice of Nagarik Comitte.

                                                            Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 2, Kamrup.
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