
Title Suit No. 16/2006

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.2, Guwahati

                           Present :- Mrs Audri Bhattacharyya
                          The 16th day of May, 2012

Title Suit No. 16/2006

Smti Saraswati Bala (Das) Baishya.............................Plaintiff(s)/Petitioner(s)
        -Versus-

 Shri Prabhat Chandra Baishya & others.................................Defendants.
           

Title Suit No. 16/2006
Give dated or dates This Suit/Case coming on for final

hearing on 02-05-2012 in the presence of

   Mrs. M  Dutta Choudhury       ............................... Advocate(s) for Plaintiff.
 

Shri Satyajeet Sharma      .......... ............................Advocate(s) for Defendant.

and having stood for consideration to this day, the Court

delivered the following judgment:
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JUDGMENT

               This is a suit filed by the plaintiff for declaration of right, title and  

interest over the suit land mentioned over schedule A land measuring 8 Bigha, 

17 Lecha 2 Powa .

 The case of the plaintiff  in brief is   that  the mother of the plaintiff  Late 

Nareswari Baishya during her lifetime transferred an area of land belonging to 

her  measuring  8  B  17  L  2  Powa  covered  by  Dag  No.  86,107,140,  164, 

315,523,353,551,526 and 547  and Patta No. 191 at village Mirzapur, Mouza 

Ramcharani, District- Kamrup by executing a registered gift deed dated 15-

07-1981 ( Exhibit 1 ) and possession of the aforesaid land was delivered to 

the  plaintiff  accordingly.  The  land  actually  belonged  to  the  father  of  the 

plaintiff Late Jagyaram Baishya( Das) and after the death of Jagyaram the 

name of Late Nareswari Das was mutated against all the Dags mentioned in 

the  schedule  of  the  registered gift  deed .  The plaintiff  is  one  of  the  nine 

children of Late Jagya Ranm Baishya and she looked after her mother till her 

death . The plaintiff stayed with her mother even after her marriage with Shri 

Kandarpa Pathak as per the wish of her old mother. After her mother’s death, 

the plaintiff constructed a small house of her own under a government scheme 

on 1 Katha of land out of 4 Kathas under Dag No. 526 ( Basti land ) Patta No. 

191 gifted by her mother. The defendant No.1  had forcibly occupied rest of 

area measuring 3 Kathas under Dag No. 526 of Patta No. 191. Regarding the 

rest of land mentioned in schedule B part of the plaint which is part of land 

gifted by the mother of the plaintiff  has been unauthorizedly taken by the 

defendant  No.  1  under  his  possession  after  the  death  of  late  Nareswari 

Baishya.
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              It is therefore prayed by the plaintiff to pass decree for declaration of  

right, title and interest of the plaintiff over land mentioned over schedule A 

and for recovery of possession of the land mentioned in schedule B on the 

basis of gift deed dated 15-07-1981 and for confirmation of possession over 

land mentioned in schedule C and for permanent injunction restraining the 

defendant No.1 from entering into the land house mentioned in schedule A, B 

and C and also from restraining the defenadnt  No. 1 from obstructing the 

plaintiff and her family members from using the latreine and also constructing 

the latrine bathroom within 4 Kathas 10 Lechas of land under dag No. 526 

Patta No. 191 along with other claims. 

Written statement alongwith counter claim was filed by the defendant No. 1 

wherein the defendant No. 1 has pleaded  the suit is bad for non joinder of 

necessary  parties  as  because  the  younger  brother  of  Late  Jagyaram  was 

possessing half portion of Basti land and also other pattadars are necessary 

parties. It is further submitted that the suit is not maintainable as because 

the suit property ( mentioned in schedule C of the plaint) were already  was 

covered by the will dated 01-04-1969 executed by Late Jagguram Das who 

was the real owner and possessor of the suit land.  The said will executed in 

favour  of  the  defendant  was  duly  probated by the Hon’ble  District  Judge 

Kamrup  ,  Assam  by  judgment  dated  05-09-1984  and  against  which  the 

plaintiff and her sisters filed revo Case No. 385/95 which was dismissed and 

against the said dismissal order, the plaintiff along with her sisters preferred 

M.A.F. 197/98 before the Hon’ble High   . This was also dismissed by the 

Hon’ble Gauhati High Court  on 18-11-2005 . The defendant also submitted 

that  in the P.T.S. No. 7/72  the title  and possession of the defendant was 

confirmed and the defendant has been possessing the suit land since the time 

of execution of the will. The defendant No.1 also pleaded that the plaintiff 
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was married to one Shri Kandarpa Pathak and as the husband of the plaintiff 

had no landed property of his own, the plaintiff was allowed to reside in a 

house of the defnedant No.1 standing over 1 Katha of land of Dag No.526 of 

Patta No. 191 as permissive occupier. The defendant pleaded that the plaintiff 

with intention to grab the property fraudulently obtained the alleged gift deed 

in her favour. The defendant has prayed in the counter claim to declare the 

gift deed dated 15-07-1981 is illegal, in operative and not binding upon the 

defendantNo. 1 and also upon the suit  land.   

                Upon the pleadings of both the parties and the documents  

submitted, the following issues were framed by my predecessor. 

ISSUES:

1) Whether the suit is maintainable?

2) Whether there is any cause of action for the suit?

3) Whether the defendant has right over the suit land?

4) Whether the plaintiff has right, title and interest over the schedule A 

land?

5) Whether the counter- claim is maintainable?

6) Whether the defendants are entitled for decree as prayed for?

              I have gone through the pleadings of both the parties, the evidence on 

record  and  perused  the  relevant  documents  and  also  considered  the 

submissions made by the learned counsels. The plaintiff side submitted the 

evidence of three witnesses and they were cross examined.  The defendant 

side  adduced evidence of  three witnesses  and they were cross  examined. 

Argument was heard for and on behalf of both the sides. The plaintiff side 
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also submitted written argument and cited certain case law in support of the 

claim of the plaintiff.

DISCUSSIONS, DECISION, AND REASONS THEREOF:

       My decision on the above issues are as follows:-

Issue  No. 2 :- 

  Whether there is any cause of action for the suit?

This issue relates as to whether there is any cause of action for the suit.

  With regard to the cause of action, the Hon'ble Apex Court in Kunjan Nair 

Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 3 SCC 277 

held at para 16 as thus :

"the expression 'cause of  action'  has  acquired a  judicially settled meaning.  In the  

restricted sense 'cause of action' means the circumstances forming the infraction of the  

right  or  the  immediate occasion for  the  action.  In the  wider sense,  it  means the  

necessary conditions for the maintenance of the suit, including not only the infraction 

of  the  right,  but  the  infraction coupled with the  right  itself.  Compendiously  the  

expression means every fact which would be necessary for the plaintiff to prove, if  

traversed, in order to support his right to the judgment of the Court.”

In the present case the plaintiff pleaded that the suit land was given to her 

by way of gift by her mother , in which case she has to prove the same to 

claim relief . On the other hand the defendant pleaded that the same was 

already given by way of will to him by his father late Jagguram Baishya 

and the probate of the same was obtained.

 Hence there is cause of action for the suit.

This issue is decided in affirmative.
5

5



Issue  No. 3 :-

Whether the defendant has right over the suit land? 

DW1, Shri Prabhat Chandra Baishya deposed in his evidence in chief that 

Late Jagguram Das  who was the real owner and possessor of the suit land 

executed will dated 01-04-1969 in his favour in respect of land belonging 

to  him .   The  said  will  executed  in  favour  of  the  defendant  was  duly 

probated  by  the  Hon’ble  District  Judge  Kamrup  ,  Assam by  judgment 

dated  05-09-1984  in  Probate  Title  suit  No.  -7/1972.  His  mother  Late 

Nareswari  Das  also  deposed  in  support  of  the  will.  The  following 

documents were exhibited by DW1:-

i) Exhibit D1 is the probate of the will executed by Late Jagguram.

ii) Exhibit D2 is the evidence adduced by Late Nareswari Devi.

iii) Exhibit D3 is the deed of family settlement dated 18-04-1954 of the 

properties betweem the father of DW1 and his uncle . 

iv) Exhibit D3(1) is signature of Jagguram.

v) Exhibit D3(2) is the signature of his uncle.

vi) Exhibit D4 is the judgment dated 08-11-2005

vii) Exhibit D5, D6, D7 , D8 are the order passed in mutation cases. 

viii) Exhibit D9 is the Jamabandi of Patta No. 191

DW1 also stated that against judgment dated 05-09-1984 in Probate Title 

suit No. -7/1972, the plaintiff and her sisters filed revo Case No. 385/95 

which was dismissed  and against  the  said dismissal  order,  the plaintiff 

along with her sisters preferred M.A.F. 197/98 before the Hon’ble High 
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Court   . This was also dismissed by the Hon’ble Gauhati High Court  on 

18-11-2005 . The defendant also submitted that in the P.T.S. No. 7/72  the 

title and possession of the defendant was confirmed and the defendant has 

been possessing the suit land since the time of execution of the will.

The plaintiff in her pleadings submitted that the area of land mentioned in 

the schedule  of  the Registered  gift  deed under  different  Dags are  very 

specific and the land mentioned in the will differs in respect of some of the 

dags mot mentioned in the will. At the time of execution of the gift deed 

the name of Late Nareswari Baishya was mutated in the record of rights in 

respect of the suit land. After execution of the gift deed the name of the 

plaintiff was mutated in the record of rights but later on the defendant No. 

1 cancelled her name and mutated his name.

The schedule A, B, C  of the plaint is gone through which is mentioned as 

follows:.

Schedule A consists of land measuring 8 B 17 L 2 Powa covered by Dag 

No. 86,107,140, 164, 315, 523, 353, 551, 526 and 547  and Patta No. 191 

at village Mirzapur, Mouza Ramcharani, District- Kamrup.

Schedule  B consists  of  land  measuring  7  Bighas  17  Lechas  2Powa 

covered by Dag No 86,107,140, 164, 315, 523, 353, 551, 526 and 547  and 

Patta No. 191 at village Mirzapur, Mouza Ramcharani, District- Kamrup.

But as per the Dag numbers mentioned in the will attached to Exhibit D1, 

out of the above mentioned 10 numbers of Dag mentioned in schedule A 
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and B, only the land pertaining to Dag No. 107, 140, 315 and 526 are 

mentioned. 

Further the land mentioned in the other dags Nos. viz- 86, 164, 323, 353, 

551  547  of  Patta  No.  191  of  the  schedule  A  and  B  are  the  ancestral 

property of Late Jagyaram Das and as they are not mentioned in the will, 

the defendant does not have the exclusive right over the same excluding 

the other legal heirs.

 Again Schedule C consists of area measuring 1 katha covered by Dag No. 

526  patta  No.  191  at   village  Mirzapur,  Mouza  Ramcharani,  District- 

Kamrup.

So far as schedule C suit land  is concerned , as per Exhibit D1, the land in 

Dag No. 526 measuring 1 Bibha 2 Katha 1 leach is included in the will of 

which probate is allowed and the name of the defendant No. 1 is mutated 

in the record of right.

 PW1 stated that she had constructed her own house over 1 Katha of land 

under Dag No. 526 with the financial help from Government.  But DW1 

stated that plaintiff  was a permissive occupier in respect of the same and 

she was allowed to reside in the house by DW1. The plaintiff had adduced 

oral evidence to that effect and she is supported by PW2, Smti Lakhibala 

Das ,  her sister  and her husband PW3, Shri Kandarpa Pathak. But the 

plaintiff failed to adduce any documentary evidence that the said house 

over schedule C land was constructed by her and she is not a permissive 

occupier  though  this  plea  was  raised  by  the  defendant  in  the  written 

statement itself and the land is mutated in his name.
8

8



Thus from the above  discussions  it is held that the defendant has right 

over that  land only  mentioned in schedule A and B pertaining to Dag No. 

107,  140,  315  and  526,  Patta  No.  191  at  village  Mirzapur,  Mouza 

Ramcharani, District- Kamrup and also has right over schedule C suit land. 

.

Issue  No. 4 :-

     Whether the plaintiff has right, title and interest over the schedule A land?

Schedule A consists of land measuring 8 B 17 L 2 Powa covered by Dag No. 

86,107,140,  164,  315,  523,  353,  551,  526 and 547  and Patta  No. 191 at 

village Mirzapur, Mouza Ramcharani, District- Kamrup.

PW1 stated that the mother of the plaintiff Late Nareswari Baishya during 

her lifetime transferred an area of land belonging to her measuring 8 B 17 

L 2 Powa covered by Dag No. 86,107,140, 164, 315, 523, 353, 551,526 

and  547   and  Patta  No.  191  at  village  Mirzapur,  Mouza  Ramcharani, 

District-  Kamrup by executing a  registered  gift  deed dated 15-07-1981 

( Exhibit  1 ) and possession of the aforesaid land was delivered to the 

plaintiff accordingly. At the time of execution of the gift deed the name of 

the mother of the plaintiff late Nareswari Baishya was muated in respect of 

the said gifted land and he said gift was executed without any objection 

from any side, including the defendant No. 1 . 

 PW2,  Smti  Lakhibala  Das,  who  is  the  youngest  daughter  of  Late 

Jagguram Das also deposed that her mother died on 15-08-05 and before 

her  death she  executed  a  gift  deed in  respect  of  land undeer  Dag No. 

86,107,140, 164, 315, 523, 353, 551, 526 and 547  and Patta No. 191 at 

village Mirzapur,  Mouza Ramcharani,  District-  Kamrup and transferred 

the land to Saraswai Baishya.
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PW1 exhibited the following documents:-

i)      Exhibit 1 is the certified copy of gift deed dated 15-07-1981.

ii)     Exhibit 3 is the certified copy of will dated 01-04-1969.

iii) Exhibit 2, 4 to 14 are the certified copy of Jammabondi.

On the question regarding the genuineness of the gift deed executed by the 

mother of the plaintiff, the Learned Counsel for the plaintiff referred  to 

section 90 of the Evidence Act, 1872 which is set out hereunder:

"90. Presumption as to documents thirty years old - Where any document, purporting 

or proved to be thirty years old, is produced from any custody which the Court in the  

particular case considers proper, the Court may presume that the signature and every  

other  part  of  such  document,  which  purports  to  be  in  the  handwriting  of  any 

particular person, is in that person's handwriting, and, in the case of a document 

executed or attested, that it was duly executed and attested by the persons by whom 

it purports to be executed and attested. "

Learned Counsel for the plaintiff cited the following case law in support of 

the case of the plaintiff:-

i) AIR 1997 SUPREME COURT 127

This cited law  lays down the principle as envisaged in section 122 of the 

The Hyderabad Transfer of property Act, a provision analogous to section 

124 of Transfer of Property Act.It deals with the essential requirement of 

gift—the transfer must be effected by a registered instrument signed by or 

on behalf of donor and attested by witnesses and there must be delivery of 

possession . 

ii) AIR 1995 MADRAS 415
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The principle of law laid down in the cited case law is that even assuming 

that the donor continued to be in possession and enjoyment of the gifted 

property, from that alone , it cannot be necessarily inferred that acceptance 

by the donee of the gift was not there.

The  above  cited  case  laws  are  not  applicable  to  the  present  facts  and 

circumstances of the case as because the main controversy in the present 

case is  not  regarding the execution of  the gift  deed by Late  Nareswari 

Baishya  or  the delivery of possession  of gifted land.  The question is 

whether late Nareswari Baishya could execute the sale deed in respect of 

schedule A land.

 Section  90  of  the  Evidence  Act,  1872  is  founded  on  necessity  and 

convenience because it is extremely difficult and sometimes not possible to 

lead evidence to prove handwriting, signature or execution of old documents 

after  lapse  of  thirty  years.  In  order  to  obviate  such  difficulties  or 

improbabilities to prove execution of an old document, Section 90 has been 

incorporated in the Evidence Act, 1872 which does away with the strict rule 

of proof of private documents. Presumption of genuineness may be raised if 

the documents in question is produced from proper custody. 

 Thus from the above proposition of law, even if it is taken into consideration 

that the said gift deed is executed by late Nareswari Baishya, still the main 

question which is to be determined in whether Nareswari Baishya had the 

right  to execute  the said gift  deed in respect  of  the suit  land which is  an 

ancestral property and part of which is already mentioned in the will executed 

by Jagyaram prior to the gift deed in question. 
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               During the cross examination of PW1, Smti Saraswati Baishya, she 

stated that her father had not executed any gift deed or will in favour of her 

mother  in respect  of his landed property.  The properties mentioned in the 

schedule are self acquired property. Her father had another brother Tanu Ram 

Das who expired. The heris of Tanu ran Das had also got land in the Patta. 

Tanu Ram Das is also called by the name “Bakheri”

 

          Pw2 in her cross examination also stated that Taruram Das also 

inherited ancestral property equally. Her father did not execute any gift deed 

in favour of her mother. 

Thus from the deposition of PW1 and PW2 there is no dispute to the fact that 

the  suit  land  is  the  ancestral  property  of  the  father  of  the  plaintiff,  Late 

Jagguram Baishya and defendants and no gift deed or will was executed by 

Jagyaram in favour of Nareswari Baishya transferring the right over the same 

in her favour. 

Though the plaintiff had exhibited copy of Jammabaondi and deposed that 

the name of Late Nareswari Baishya was mutated in respect of suit land 

initially at the time of execution of gift deed and thus she had the right to 

execute the gift deed, but the same is not sustainable as because Mutation 

does  not  confer  any  title-It  only  enables  the  person,  in  whose  name 

mutation has been ordered, to pay land revenue. Hence  in absence of any 

contrary evidence, the order of mutation in favour of the Late Nareswari 

Baishya  does not establish title.

Further  DW1  exhibited  the  following  document  in  support  of  his 

contention that the gift deed also included the property which belonged to 

the brother of Late Jagguram Baishya:-
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          Exhibit D3 is the deed of family settlement dated 18-04-1954 of the 

properties between the father of DW1 and his uncle . 

Thus from the above discussions it is held that as the property mentioned in 

the schedule A is the ancestral property of the father of the plaintiff and it is 

in no way transferred to the Late Nareswari of the plaintiff, plaintiff has no 

right, title and interest over the schedule A land on strength of the gift deed 

executed by her mother Late Narswari Baishya.

This issue is decided in negative.

Issue  No. 1 :- 

This issue relates as to whether the suit is maintainable in its present form.

The  defendant  pleaded  in  his  written  statement  that  the  suit  is  not 

maintainable as the suit property were already covered by the will dated 

01-04-1969 executed by late Jagguram Das who was the real owner and 

possessor  of  the  land in  favour  of  the  defendant  No.  1.  The  said  will 

executed in favour of  the defendant  was duly probated by the Hon’ble 

District Judge Kamrup , Assam by judgment dated 05-09-1984 in Probate 

Title suit No. -7/1972.

DW1 exhibited  the  probate  of  the  will  executed  by  Late  Jagguram as 

Exhibit D1 .

In view of  above discussion the suit is not maintainable as the right over 

the land mentioned in the said will  is  already granted in favour of  the 

defendant in the Probate title suit No. 07/1972.

This issue is decided in negative.
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Issue  No. 5 :- 

Whether the counter- claim is maintainable?

 The plaintiff has pleaded in their written statement against counter claim 

that the suit is not maintainable at this stage as it is time barred.  

In  this  connection  the  prayer  of  the  defendant  No.  1  in  his  written 

statement cum counter claim is gone through. The defendant in his counter 

claim has prayed to pass decree declaring the Gift Deed dated 15-07-1981 

is illgal, inopertaive and not binding upon the defendant No. 1 and also 

upon the suit land mentioned in the gift ded.

In this connection Article 59 of the Limitation Act is gone through which 

is as follows:-

Description of suit   

Period of Limitation

Time  from  which 

period begins to run
59-  To  cancel  or  set 

aside  an  instrument  or 

decree  or  for  the 

recission of a contract

Three Years When  the  facts 

entitling the plaintiff to 

have the instrument  or 

decree cancelled or set 

aside  or  contract 

rescinded  first  become 

known to him

Thus the period of limitation starts from the date when the execution of the 

alleged gift deed came within the knowledge of the defendant No. 1 / counter 

claimant. The Learned counsel for the plaintiff submitted that it is mentioned 

in paragraph No. 10 of the revocation application registered as Misc case  No. 

385/95 that  late Nareswari  Baishya had executed a registered sale deed in 

favour of the plaintiff.  The defendant had filed Exhibit No. 4 which is the 
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copy  of  Judgment  dated  08-11-05 passed  in  MAF No.  197/98  before  the 

Honb’le Gauhati High Court. The said MAF 197.98 was instituted in the Year 

1998. The defendant had contested the  MAF No. 197/98 as per the exhibit 

No.  4  .  Hence  the  period  of  limitation  started  from  the  date  when  the 

defendant gathered knowledge of the execution of the said gift deed.

 In view of the above discussions it is held that the counter claim is barred by 

Limitation and is not maintainable.

 This issue is decided in negative.  

Issue  No. 6 :- 

Whether the defendants are entitled for decree as prayed for?

It is seen from the issue No.6 that the counter claim is barred by limitation. 

Hence the defendant  is  not  liable  for  a decree declaring the Gift  Deed 

dated  15-07-1981  is  illegal,  inoperative  and  not  binding  upon  the 

defendant No. 1 and also upon the suit land mentioned in the gift deed. 

This issue is decided in negative.

ORDER

The suit and the counter claim of the parties are dismissed. 

Considering the facts and circumstances of the case no cost is allowed as both 

the suit and counter claim are dismissed.            

The plaintiff is not entitled to any relief prayed for in the plaint.

The defendant is also not entitled to the relief as prayed for. 

Prepare decree accordingly.

                Given under my hand and seal of the court on this the 16 th day of 

May, 2012.

                                                                     Mrs Audri Bhattacharyya,

                                                                    Munsiff No. 2, Kamrup.
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Appendix

      List of Plaintiff witness:

1. PW1 Smti Saraswati Bala Baishya.

2. PW2 Smti Lakhi Bala Das.

3. PW3 Shri Kandarpa Pathak

    List of Defendant witness:

1. DW1 Shri Prabaht Chandra Baishya.

2. DW2 Shri Mahesh Thakuria.

3. DW3 Shri Monoj Kumar Das

List of documents filed by plaintiff :-

Exhibit 1 is the certified copy of gift deed dated b15-07-1981.

Exhibit 3 is the certified copy of will dated 01-04-1969.

Exhibit 2, 4 to 14 are  the certified copy of Jammabondi.

List of documents filed by defendant:-

1. Exhibit D1 is the probate of the will executed by Late Jagguram.

2. Exhibit D2 is the evidence adduced by Late Nareswari Devi.

3. Exhibit D3 is the deed of family settlement dated 18-04-1954 of the 

properties between the father of DW1 and his uncle . 

4. Exhibit D3(1) is signature of Jagyaram.

5. Exhibit D3(2) is the signature of his uncle.

6. Exhibit D4 is the judgment dated 08-11-2005.

7. Exhibit D5, D6, D7 , D8 are the order passed in mutation cases. 

8. Exhibit D9 is the Jamabandi of Patta No. 191.

                                                            Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 2, Kamrup.
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