
Money suit No. 314/2007( new) 
Money Suit NO.  252/1990(old )

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.2, Guwahati

M/s Bajaj Electricals Limied.........................Plaintiff(s)/Petitioner(s)
        -Versus-
Shri Shyam Thard.................................Defendant(s)/Opp. Party(ies)

                            
  Present :- Mrs Audri Bhattacharyya,
  Munsiff No. 2 , Kamrup.

  Monday, the 15th day of May, 2012

Money suit No. 314/2007( new)

Give dated or dates This Suit/Case coming on for final

hearing on 21-04-2012  in the presence of

None                                           ........................ . Advocate(s) for Plaintiff.
    

Shri G.P.Bhawmick
Shri Jyoti Das                                 ......Advocate(s) for Defendant.

and having stood for consideration to this day the Court

delivered the following judgment:
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JUGDMENT 

               This is a suit for realization of money amounting to Rs  45,325/- 

( Rupees Forty five thousand three hundred and twenty five) only.

 

              The brief facts of the plaintiff’s suit  is that the  plaintiff is a  

Company  duly  registered  under  the  Companies  Act  and   having  its 

registered office at  S45-47  Vir Nariman Road, Bombay- 400023 and herein 

represented by its Manager and having one of its branch Office at Lakhtokia 

Road, Guwahati- 781001.. The plaintiff company deals in electronic goods, 

in addition to supply of different goods and machineries. The defendant is 

proprietor  of  a  proprietorship  concern  known as  “Tee  Mech  Enterprise” 

situated at Gandhipark Road, Tinsukia-786125 Assam. The said defendant 

was a dealer under the plaintiff company and the said dealership continued 

till 1988. The defendant firm from time to time used to take materials from 

the plaintiff company at Guwahati and the defendant used to pay against the 

bills so sent by the plaintiff’s company. The transactions were duly entered 

in  the  plaintiff’s  Books  of  Account  maintained  in  the  regular  course  of 

business.  The  defendant  had  received  the  articles  from  the  plaintiff’s 

company  against  which  the  plaintiff’s  company  submitted  6  bills  to  the 

defendant’s firm being Bill No. F/584, dated 31-10-1988, F/589 dated 31-

10-88, F/601 dated 31-10-88, T/644 dated 05-11-88, F/1330 dated 28-02-

1989  and  F/1629  dated  07-02-1990.  The  total  accumulation  of  the  bills 

amounted to Rs. 69,232/- . from the books of account so maintained by the 

plaintiff’s company speaks that from time to time the defendant’s firm had 
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certain adjustment and considering the said adjustment, the books of account 

shows that a less credit balance of sum of Rs. 23,906.46 and as a result the 

net  outstanding  amount  against  the  above  bills  stands  at  a  sum  of  RS. 

45,325.61/-. The plaintiff company sent a  letter to the defendants firm dated 

19-06-1989 requesting to pay the defendant an amount of Rs. 40,001.10/- 

but there was no reply. Another letter was sent on 13-10-1989 to clear up the 

dues but  there was no reply.  It  is  theerefore prayed to pass a  decree for 

recovery of Rs. 45,325.61/- along with interest  and cost of the suit.

The defendant contested the suit by filling written statement wherein it is 

stated that the accounts maintained by the plaintiff company in dealing with 

the defendants is not correct. It is further stated that Bill No. F/1629 was not 

received by the defendant. The defendant pleaded that defendant firm paid 

the outstanding amount to the plaintiff vide demand draft No. 168467 dated 

11-05-1989 for Rs. 44,566.22/- drawn on Federal Bank Limited , the receipt 

of which has also been acknowledged by plaintiff vide their letter No. 05/T-

2 559 /CE dated 19-06-89. So the defendant denied his liability to pay the 

bills  mentioned  in  the  plaint.  The  defendant  denied  that  there  was  any 

outstanding amount due to be paid to the plaintiff and prayed to dismiss the 

suit of the plaintiff. 

Upon the pleadings of both the parties the following issues were framed:-

i) Whether there is any cause of action for the suit?

ii) Whether the suit is barred by Limitation?

iii) Whether  there  is  any  liability  of  the  defendant  towards  the 

plaintiff’s firm and whether the statement of account mentioned 

in  the  letter  dated  19-06-1989  (  annexure  II  to  the  plaint)  is 

genuine?
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i) To what relief the plaintiff is entitled to ?

               The plaintiff filed evidence on affidavit of one  witnesses and he 

was cross examined. The defendant side also adduced one witness but the 

said witness was not cross examined by the plaintiff side. Argument was 

heard for and on behalf of the defendant side.

 Argument was heard on behalf for and on behalf of both the parties.

DISCUSSIONS, DECISION, AND REASONS THEREOF:

        I have carefully examined the evidence and perused the documents. 

My decision on the above issues are as follows:-

issue  No. 1 :- 

Whether there is any cause of action for the suit?

With regard to the cause of action, the Hon'ble Apex Court in Kunjan Nair 

Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 3 SCC 277 

held at para 16 as thus :

"the expression 'cause of action' has acquired a judicially settled meaning. In the  

restricted sense 'cause of action' means the circumstances forming the infraction of  

the right or the immediate occasion for the action. In the wider sense, it means the  

necessary  conditions  for  the  maintenance  of  the  suit,  including  not  only  the 

infraction  of  the  right,  but  the  infraction  coupled  with  the  right  itself.  

Compendiously the expression means every fact which would be necessary for the 

plaintiff to prove, if traversed, in order to support his right to the judgment of the  

Court.”
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                In the present case before us the plaintiff narrated a bundle of 

facts in his pleadings. It is stated therein that the defendant firm from 

time  to  time  used  to  take  materials  from  the  plaintiff  company  at 

Guwahati and the defendant used to pay against the bill so sent by the 

plaintiff’s company. The transactions were duly entered in the plaintiff’s 

Books of Account maintained in the regular course of business. The total 

accumulation of the bills amounted to Rs. 69,232/- . The plaintiff pleaded 

that  after  making  adjustment  by  the  defendant,  the  books  of  account 

shows that  the net outstanding amount against the above bills stands at a 

sum of RS. 45,325.61/ - which case the plaintiff has to prove in order to 

get relief as prayed for.

               On the other hand the defendant stated that there was no money  

left unpaid to the plaintiff and as such there was no liabilities to be paid 

to the plaintiff.   The amount due was already paid by the defendant fiem 

by way of demand draft.   

                          So, in my opinion there is cause of action for the suit.  

This issue is decided in affirmative.

issue  No. 2 :- 

          Whether the suit is barred by Limitation?

 As per the pleadings of the plaintiff the defendant had received the articles 

from  the  plaintiff’s  company  against  which  the  plaintiff’s  company 

submitted 6 bills to the defendant’s firm being Bill No. F/584,  dated 31-10-

1988, F/589 dated 31-10-88, F/601 dated 31-10-88, T/644 dated 05-11-88, 

F/1330 dated 28-02-1989 and F/1629 dated 07-02-1990.

 As per the case record ,this instant case was filed on 19-12-1990, i.e. within 

three years from the date of Bill No. F/1629 .
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 Hence the suit is filed within the period of Limitation.

issue  No. 3 :- 

Whether there is any liability of the defendant towards the plaintiff’s firm 

and whether the statement of account mentioned in the letter dated 19-06-

1989 ( annexure II to the plaint) is genuine?

PW1,  Shri  Lakshimi  Kanthan  deposed  in  his  evidence  that  he  is  the 

commercial incharge under the plaintiff company. PW1 deposed that the 

defendant had received the articles from the plaintiff’s company against 

which the plaintiff’s company submitted 6 bills to the defendant’s firm 

being Bill No. F/584,  dated 31-10-1988, F/589 dated 31-10-88, F/601 

dated  31-10-88,  T/644  dated  05-11-88,  F/1330  dated  28-02-1989  and 

F/1629 dated 07-02-1990. The total accumulation of the bills amounted 

to Rs. 69,232/- from the books of account so maintained by the plaintiff’s 

company. Considering the   adjustment made by the defendant, the books 

of  account  shows that  net  outstanding amount  against  the  above bills 

stands at a sum of Rs. 45,325.61/-.

On  the  other  hand  DW1,  Shri  Shyam  Sunder  Thard  stated  that  the 

defendant  firm paid the outstanding amount to the plaintiff vide demand 

draft No. 168467 dated 11-05-1989 for Rs. 44,566.22/- drawn on Federal 

Bank  Limited  ,  the  receipt  of  which has  also  been  acknowledged  by 

plaintiff  vide  their  letter  No.  05/T-2  559 /CE dated  19-06-89.  So the 

defendant denied his liability to pay the bills mentioned in the plaint. 

 

As per the contents of Exhibit No. 8, which is exhibited by PW1, it is 

clearly  mentioned  therein  that  letter  dated  11-05-1989  sent  by  the 
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defendant firm along with demand draft No. 168467 dated 11-05-1989 

for Rs. 44566.22/- is duly received.  But in the said Exhibit 8 , in clause 1 

and  2,  the  plaintiff  company  had  submitted  that  the  following 

outstanding amount are not yet paid:-

1.  Full Bill Amount not paid:-

F/122          06-08-1986       for Rs. 2974.72/-

LF/135        13-08-1986       for Rs. 5353.60/-

T/267          30-08-1986        for Rs. 5808.32

2.    Amount not paid against debit notes:-

 DN-90006       30-06-1986                 Rs. 285.60/-

DN-90003       11-11-1986                 Rs. 29.30/-

DN-50015       30-06-1986                 Rs. 502.20/-

DN- 30030       30-06-1986                Rs. 60.92/- 

DN-30032        30-06-1986                 Rs. 47.11/-

DN     20            12-05-1986               Rs. 100.00/-

DN -30016         31-12-1986               Rs.462.56/-

As per the exhibit-8 , letter datd 19-06-1989,  of the plaintiff  no claim is 

raised by the plaintiff  that the exhibit No. 1 to 6 are not paid though 

exhibit 1 to 6 are prior to Exhibit 8. Hence  the plaintiff firm is stopped 

subsequently raising the plea that the amount mentioned in Exhibit 1 to 5 

are not paid.  Further all amounts mentioned in clause 1 to 6 of Exhibit 

No. 8 are time barred as same refers to the Year 1986 and the suit is filed 

on 19-12-1990. Hence the claim in Exhibit 8 is not maintainable as the 

same relates to transactions for the Year 1986. 
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Further  section 102 of the Indian Evidence Act os gone through which reads 

as follows:

“101. Burden of Proof - Whoever desires any Court to give judgment as to 

any legal  right  or  liability  dependent on the  existence of  facts  which he 

asserts, must prove that those facts exist. When a person is bound to prove 

the existence of any fact, it is said that the burden of proof lies on that  

person.”

              In terms of the aforesaid provision, the burden of proving of fact 

lies with the party who substantially asserts the affirmative issues and not 

the party who denies it. This burden of proof never shifts although the onus 

of proof may shift. 

             In the present case, it is the plaintiff who is to prove initially that an 

amount of Rs.45,325.61/- remains to be unpaid by the defendants after the 

last payment and then the burden will shift to the defendants to prove that 

defendants  had  made  payment  subsequent..  The  convenience  of  trial 

demands that the books of account to be proved by competent witness, who 

has prepared the entire books and stating thereafter summarily the net result. 

The  witness,  who  is  conversant  of  maintaining  books  of  account  of  the 

Plaintiff Firm and who has prepared and/or examined the accounts before 

entering  the  witness  box,  if  deposed  the  general  result  of  the  accounts, 

proves  documents  with  the  contents  therein.  But  in  the  present  suit  the 

original books of accounts are not exhibited in the suit which contains the 

transactions kept in regular course of business.

Hence  the  plaintiff  has  failed  to  prove  that  there  is  any  liability  of  the 

defendant  towards  the  plaintiff’s  firm and  that  the  statement  of  account 
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mentioned  in  the  letter  dated  19-06-1989  (annexure  II  to  the  plaint)  is 

genuine

issue  No. 4 :- 

To what relief the plaintiff is entitled to?

As discussed in issue No. 3, the plaintiff has failed to establish his claim 

that there is any liability of the defendant towards the plaintiff’s firm and 

that the statement of account mentioned in the letter dated 19-06-1989 

( annexure II to the plaint) is genuine.

Hence the plaintiff is not entitled to the relief as prayed for. 

O R D E R

 In the result, the suit of the plaintiff is dismissed on contest.

Considering the circumstances of the suit, no cost allowed.

The plaintiff is not entitled to relief as prayed for.

Prepare decree accordingly. 

                 Given under my  hand and seal of this Court on this the 15th   day 

of May, 2012.

                                                             Mrs. Audri Bhattacharyya, 

                                                                 Munsiff No. 2, Kamrup.
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Appendix

List of Witness of the plaintiff:-

i)  PW1,Shri Lakshimi Kanthan

List of Witness of the defendant:-

DW1 Shri Shyam Sunder Thard

Documents of the plaintiff:-

i) Exhibit 1 . Bill No. F/584, dated 31-10-1988.

ii) Exhibit 2 . Bill No. F/589 dated 31-10-88.

iii) Exhibit 3 . Bill No. F/601 dated 31-10-88.

iv) Exhibit 4 . Bill No. T/644 dated 05-11-88. 

v) Exhibit 5 . Bill No.F/1330 dated 28-02-1989 and 

vi) Exhibit 6 . Bill No.F/1629 dated 07-02-1990.

vii) Exhibit 7 is the  letter dated 19-05-1988 by defendant firm.

viii) Exhibit 8 is letter dated 19-06-1989 from Plaintiff Company.

ix) Exhibit 9 is letter dated 13-10-1989 from Plaintiff Company.

x) Exhibit 10 is notice dated 17-02-1990 from Plaintiff Company.

xi) Exhibit 11 is the Photostat copy of statement of account submitted 

by plaintiff.

                                                                               Mrs. Audri Bhattacharyya,

                                                                                   Munsiff No. 2, Kamrup.
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