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TITLE SUIT NO:76 OF 2004
PLAINTIFF: M/S KEDARNATH GAURISHANKAR VS
DEFENDANT: ARVIND KEJRIWAL

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

THURSDAY, the 9TH day of FEBRUARY,2012

TITLE SUIT NO.76/ 2004

1. M/S KEDARNATH GAURISHANKAR & ORS
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SHRI ARVIND KEJRIWAL
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 27/1/2012 in the presence 
of –

SHRI A. SATTAR, Z. MUKIT, Advocate for the plaintiff; and

SHRI K. SURANA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit against the defendant praying for 
his ejectment from the tenanted suit premise and for arrear rent.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff,  M/S Kedarnath Gaurishankar  is  a  Hindu Undivided 
Family (HUF) which owns the suit premise consisting of one room 
measuring about 16 feet x 17 feet (more particularly described in the 
schedule of the plaint and hereinafter referred to as the tenanted suit 
premise) let out the said tenanted suit premise on monthly rent of 
Rs.700/- to the defendant, Shri Arvind .T. Kejriwal. 

4. The plaintiff HUF is represented by Smti Leela Devi Agarwal, the 
plaintiff no.2. It would be pertinent to mention herein that the said 
plaintiff no.2, Leela Devi Agarwal died during the pendency of the 
suit as such the sole surviving heir, Shri Gaurishankar Agarwal, the 
son of the plaintiff no.2 was substituted as a plaintiff.

5. The  plaintiff  has  pleaded  that  the  defendant  has  defaulted  in  the 
payment of the rent since April,2003 as such the defendant is liable 
to be evicted and also prayed for arrear rent.

6. The  defendant  appeared  and  contested  the  suit  by  filing  written 
statement.  The defendant  denied the pleading of  the plaintiff  and 
stated  that  he  is  not  the  defaulter  in  the  payment  of  rent.  The 
defendant admitted that he is the monthly tenant in respect of the suit 
premise under the plaintiff HUF, but stated that the plaintiff no.2, 
being a female could not have instituted this suit as a karta; hence the 
suit is not maintainable. The defendant further admitted that he is the 
tenant in respect of the suit premise at a monthly rent of Rs.700/-, 
but  he  stated  that  he  did  not  default  in  the  payment  of  rent. 
According to the defendant, it was the practice of Smti Leela Devi, 
the rent collector that the rent was collected for months together as 
per conveninence. The defendant has pleaded that he had paid the 
rent for the month of March,2003 and has tendered the rent for the 
subsequent  months,  i.e  for  the months  of  April,  May,  June,  July, 
August, September, Obtober, 2003 on various dates, but the plaintiff 
refused every time; as such he had deposited the rent in court under 
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section 5(4) of the Assam Urban Areas Rent Control Act,1972; as 
such pleaded that he is not the defaulter in the payment of rent. The 
defendant further stated that paid the rents for the subsequent months 
in the court as the same are refused by the plaintiff; hence prayed for 
dismissal of the suit.

7. Upon the pleadings of the parties my learned predecessor in office 
has framed the following issues in this suit-

(1) Whether there is cause of action for the suit?

(2) Whether the suit is maintainable?

(3) Whether the defendant is a defaulter?

(4) Whether the plaintiff is entitled to a decree as prayed for?

(5) To what relief/ reliefs the parties are entitled to?

8. Both  the  parties  adduced evidences  in  support  of  their  respective 
cases.

9. I have heard the arguments put forwarded by the parties. The learned 
counsel  for  the  plaintiff  has  contended  that  the  defendant  is 
admittedly a defaulter in respect of the suit premise because he has 
deposited the rents in court for months together. The learned counsel 
for the plaintiff has further contented that the defendant cannot raise 
the  plea  that  the  plaintiff  no.2,  Leela  Devi  Agarwal  is  not  the 
landlord, because the defendant has admittedly deposited the rent in 
court in the name of Leela Devi Agarwal. Further he has stated that 
the defendant has admitted in his cross examination that he treated 
the plaintiff no.2 (since deceased) as the landlord and after her death 
treated the substituted plaintiff,  Shri  Gaurishankar Agarwal as the 
landlord and has tendered the rent to them. The learned counsel for 
the plaintiff has further contended that the defendant has not proved 
that he deposited the rent in court in accordance with the provisions 
of  the  section  5(4)  of  the  Assam  Urban  Areas  Rent  Control 
Act,1972; hence the suit is liable to be decreed.

10.The learned counsel for the defendant has contended that the plaintiff 
has admitted all the rent receipts in court and has further admitted all 
the rent deposit challans filed in the court on behalf of the defendant; 
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as such it ought to be held that the said rent deposits are admitted 
and hence the defendant cannot be held to be a defaulter. He had 
further contended that it was the usual practice of the parties that the 
rent is to be paid for months together as per the convenience of the 
plaintiff; hence the defendant cannot be considered as the defaulter.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

ISSUE NO.1: Whether there is cause of action for the suit?

11.The defendant has pleaded that the plaintiff does not have the cause 
of action for the institution of this suit.

12.It is well settled that the cause of action is nothing but a bundle of 
material facts which the plaintiff must plead and prove in order to 
succeed in his case. 

13.In the instant suit  the plaintiff is admittedly the owner of the suit 
premise and the defendant is the tenant. The plaintiff has alleged that 
the  defendant  is  a  defaulter  in  the  payment  of  rent;  as  such  the 
plaintiff  has  the  cause  of  action  for  the  institution  of  this  suit, 
because defaulter in payment of rent is a ground for eviction of a 
tenant under the Assam Urban Areas Rent Control Act,1972.

14.DECISION:   The plaintiff has the cause of action for the institution of 
this suit.

ISSUE NO.2: Whether the suit is maintainable?

15.The  defendant  has  contended  that  the  suit  is  not  maintainable 
because the plaintiff no.2, Leela Devi Agarwal is not a Karta; hence 
she  is  not  entitled  to  institute  this  suit  on  behalf  of  the  HUF, 
Kedarnath Gaurishankar, the owner of the suit premise.

16.The pleadings of the parties reveal that the suit premise is admittedly 
owned by the HUF, Kedarnath Gaurishankar  (plaintiff  no.1).  It  is 
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also on record that the said HUF consisted of Kedarnath Agarwal, 
the  husband  of  the  plaintiff  no.2  and  the  plaintiff  no.2  and  the 
substituted  plaintiff,  Gaurishankar  Agarwal.  It  is  an  admitted  fact 
that the Kedarnath died prior to the institution of the suit.

17.In  view  of  the  above  it  is  seen  that  only  the  plaintiff  no.2  and 
Gaurishankar Agarwal were alive at the institution of this suit who 
could have represented the HUF and in fact the said Leela Devi has 
instituted this suit and after her death the Gaurishankar Agarwal who 
is the sole member of the aforesaid joint family has been substituted; 
hence  is  a  party  to  this  suit.  It  is  seen  from the  above  that  the 
property is represented  by all  the persons  who are  entitled to the 
share in the said property; hence it cannot be said that the erstwhile 
HUF is not properly represented.

18.I have stated the HUF to be erstwhile because a single person cannot 
constitute a HUF, and in the instant case it is an admitted fact that 
only  Gaurishankar  Agarwal  is  alive;  hence  the  suit  property  has 
become his sole property. 

19.In  the  instant  case  the  suit  property  is  the  sole  property  of 
Gaurishankar Agarwal, after the death of his father and mother, and 
he being substituted in this suit  it is held that the suit  property is 
represented.

20.It may be, that the HUF is not represented in this case by the Karta at 
the institution of the suit, but the said defect is cured by the death of 
Leela Devi as the suit property thereafter became the sole property of 
Gaurishankar Agarwal and he is substituted as plaintiff.

21.In addition to the above the defendant is not at all  misled by the 
description of the HUF or because the said HUF was represented by 
Leela Devi, because the defendant has admitted the said Leela Devi 
as the landlord and has admittedly paid the rent of the suit premise to 
her.  The defendant  has admitted  in  his  cross  examination  that  he 
considered Leela Devi as the tenant. It is also an admitted fact that 
the defendant has deposited the rent in court under section 5(4) of 
the Assam Urban Areas Rent Control Act,1972 in the name of Leela 
Devi.
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22.In view of the above the defendant cannot be allowed to take any 
advantage of any misdescription of the plaintiff in the suit premise, 
because  he  was  not  at  all  misled  by  the  said  misdescription  and 
further  the  defendant  himself  has  in  the  rent  deposit  N.J  cases 
referred his landlord as “M/S Kedarnath Gaurishankar represented 
by Smti  Leela Devi”.  The aforesaid  rent  deposit  case  (marked as 
exhibit B) belongs to the period prior to the institution of this suit; 
hence  when the defendant  has  himself  referred  to  the  plaintiff  as 
such  he  cannot  be  turn  back  and  say  that  he  was  misled  in  any 
manner by the above description of the plaintiff.

23.In  addition  to  the  above  the  contention  of  the  defendant  is  not 
sustainable because the definition of “landlord” in the Assam Urban 
Areas Rent Control Act,1972 is very wide and encompasses within 
its ambit even the collector of rent.

24.In the instant  case the defendant has admitted that  the said Leela 
Devi collected the rent and after her death he (defendant) used to 
tender rent to Gaurishankar Agarwal (present  substituted plaintiff) 
and  further  deposits  rent  in  court  in  the  name  of  Gaurishankar 
Agarwal;  hence it  is  seen that  both Leela  Devi and Gaurishankar 
Agarwal falls within the definition of “landlord” as provided under 
the Assam Urban Areas Rent  Control  Act,1972;  as  such they are 
competent to institute this suit against the defendant alone.

25.In  view  of  the  above  discussion  it  is  held  that  the  suit  is 
maintainable.

26.DECISION:   The suit is maintainable.

ISSUE NO.3: Whether the defendant is a defaulter?

27.The plaintiff  has  pleaded  that  the  defendant  is  a  defaulter  in  the 
payment of rent since April,2003 whereas the defendant has pleaded 
that he is not the defaulter.

28.The plaintiff  has  pleaded that  the  defendant  paid the rent  for  the 
month  of  March,2003  at  the  rate  of  Rs.700/-,  but  thereafter  he 
defaulted in the payment of rent.
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29.The  defendant  admitted  that  he  paid  the  rent  for  the  month  of 
March,2003. The defendant further stated that he deposited the rent 
for  the  months  of  April  to  October,2003  in  the  month  of 
November,2003 as the same was refused by Smti Leela Devi as well 
as by Gaurishankar Agarwal. The defendant has stated that he paid 
the rent through N.J case no.3217/2003 (exhibit B).

30.The defendant has deposed that there was no arrangement that the 
rent has to be paid every month, but it was the usual practice that the 
plaintiff,  Smti  Leela  Devi  used  to  come  to  the  shop  as  per  her 
convenience and used to collect the rent for months together. The 
plaintiff has produced the copies of certain rent receipts, which are 
admitted to by the plaintiff, through which he (defendant) paid the 
rents for months together on various occasions. The perusal of the 
aforesaid rent receipts clearly reveals that the rent was collected for 
months together and that there was no agreement that the rent was to 
be paid within the first week of every succeeding month as alleged 
by the plaintiff. 

31.The defendant was cross examined as regards his tender of rent for 
the alleged first  month of default,  i.e April,2003 to which he had 
replied that he and his staff tendered the rents to Leela Devi and on 
her refusal to Gaurishankar Agarwal on various occasion during the 
said period. The defendant has stated that he forgot the dates, but he 
had tendered the rent for the month of April,2003 in the month of 
May,2003  which  was  refused  by  the  landlady  (Leela  Devi).  The 
defendant further stated that he thereafter tendered the rents for the 
months  of  April,2003  and  May,2003  in  the  month  of  June,2003 
which  too  was  refused  by  the  Landlady;  and  thereafter  he  again 
tendered  the  rents  for  the  months  of  April,2003,  may,2003  and 
June,2003 in the month of July,2003.

32.The above statements clearly shows that the defendant tendered the 
rent for the month of April,2003 in the month of May,2003 which 
was allegedly refused by Leela Devi. The section 5(4) of the Assam 
Urban Areas Rent Control Act,1972 specifically provides that when 
the landlord refused to accept the rent lawfully tendered to him then 
the tenant may deposit the same within a fortnight of its becoming 
due.
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33.Now let us see whether the deposit  in the instant  case was made 
within a fortnight of its becoming due. The defendant has admittedly 
deposited the rent in court for the seven months together, i.e from 
April,2003 to October,2003 in the month of November,2003. As per 
the version of the defendant, he tendered the rent for the month of 
April, 2003 in the month of May, 2003 and thereafter for the month 
of April,2003 and May,2003 in the month of June,2003. 

34.It  is  already  held  that  the  rent  was  paid  as  per  convenience  for 
months together as such it cannot be said that the rent fell due within 
the first week of every succeeding month. Let us now decide as to on 
which date the rent could be said to become due in the facts and 
circumstances of this case. 

35.The Hon,ble Gauhati High Court in a similar case has held that in a 
case where the landlord use to collect rents for months together and 
there is  no fixed period for  payment  of  rent,  then the rent  would 
become due at the end of the month in which the landlord demands 
the rent or at the end of the month when the tenant offers the rent and 
the same is refused by the landlord. The relevant part of the aforesaid 
judgment passed by the Hon,ble High Court in  Nityananda Dutta 
Vs Anisul Haque [2008 (2) GLT 364] is reproduced below-

36.“( 20 ) In the instant case, as noticed above, the tenant used to pay  
the accumulated rent to the landlord even for months together at a  
time  and  the  landlord  used  to  accept  the  same  without  any  
objection. Keeping in view the aforesaid findings recorded by the  
learned Courts below and also the provisions of Section 5 of the  
Act, I am of the view that in a situation where the landlord used to  
collect accumulated rent from the tenant the date when the rent  
fall due would be the last day of the month in which the landlord  
demanded the tenant to pay the accumulated rent and in case the  
tenant  before making such demand by the landlord offers  such  
accumulated rent to the landlord, the date when such accumulated  
rent  falls due would be the last  day of  the month in which the  
tenant offers such accumulated rent. 

37.( 21 ) The tenant for the purpose of getting the protection under  
Section 5 of the Act has to fulfill the conditions stipulated therein,  
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i. e. to pay the rent to the landlord within a fortnight of the last day  
of the month in which the landlord made the demand or deposit in  
Court within a fortnight from the last day of the month of refusal  
by the landlord to accept the accumulated rent when offered by the  
tenant.  In  the  case  in  hand,  the  plaintiff  instituted  the  suit  for  
eviction of the defendant on the ground of defaulter contending  
that the defendant has failed to pay the rent from 01. 04. 2000 to  
31.  03.  2003  inspite  of  the  demand  made  by  the  plaintiff.  The  
defendant in paragraph 12 (twelve) of the written statement has  
specifically pleaded as follows:-". . . During the period from 01.  
04.  2000 to  the  time of  filing the  suit  the  answering defendant  
tendered the rent to the plaintiff on many times but the plaintiff  
without showing any sign of  refusal  only said to the answering  
defendant to let the rent to be accumulated to a good sum and he  
would collect the accumulated rent at any time according to his  
inconvenience. . . . . . " it is, therefore, the case of the defendant  
that the rent from the month of 01. 04. 2000 was offered to the  
landlord till the time of filing of the suit on many occasions but the  
plaintiff did not accept it on the pretext of collecting the same at a  
later date. 

38.(  22  )  In  Webster's  Encyclopedic  Unabridged  Dictionary  the  
meaning of the word "refuse" is given as - "to decline to accept  
(something  offered)".  "refusal"  according  to  Black's  Law  
Dictionary,  7th  Edition  means-"the  denial  or  rejection  of  
something offered or demanded. " Hence, when the landlord did  
not accept the rent offered by the tenant, as pleaded by him in the  
written statement,  as quoted above,  it  amounts to refusal  by the  
landlord to accept the rent offered. It is the case of the defendant  
in  the  written  statement  that  he  offered  such  rent  on  several  
occasions between 01.  04.  2000 to the date of filing of  the suit.  
Therefore, he ought to have deposited the rent in Court within a  
fortnight of the last day of each month when he offered the same,  
so as to get the protection from eviction under Section 5 of the Act.  
But admittedly the defendant/tenant deposited the rent from 01. 04.  
2000 to 30. 04. 2003 in Court on 20. 05. 2003 upon receipt of the  
summons from the Court in the suit filed by the plaintiff for his  
eviction on the ground of defaulter. 
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39.(  23  )  That  being  the  position,  I  am  of  the  view  that  the  
defendant/petitioner is a defaulter within the meaning of the Act in  
respect of payment of rent for the house in question and as such is  
not entitled to protection envisaged in Section 5 of the said Act. In  
view of the said findings, the question as to whether after filing of  
the  suit  the  tenant  is  required to  offer  the  rent  to  the landlord  
before depositing the same in Court has not been gone into having  
not required to go into such question. Hence, the decisions cited by  
the  learned  counsel  for  the  parties  supporting  the  respective  
contentions in that regard in Muhit Kumar Deb Roy (supra) and in  
Dr. Brahmanand (supra) have not been discussed.”

40.The perusal of the aforesaid judgment makes the law in this regard 
very clear that the rent would become due at the end of the month in 
which the rent was offered by the tenant and refused by the landlord.

41.In  the  instant  case  the  rent  for  the  month  of  April,2003  was 
admittedly tendered on May,2003 and the same was refused by the 
landlord; as such the rent became due at the end of the May,2003; 
hence  the  rent  ought  to  have  been  deposited  in  court  within  a 
fortnight of its becoming due, i.e on or before 15/6/2003.

42.In  the  instant  case  the  rent  for  the  month  of  April,  2003  was 
deposited by exhibit B in the month of November,2003; as such it is 
held that the deposit was not made within a fortnight of its becoming 
due; hence the defendant is not entitled to the benefit of section 5(4) 
of the Assam Urban Areas Rent Control Act,1972. The defendant is 
a defaulter in respect of payment of rent for the month of April,2003 
and also for the subsequent month of May and June,2003.

43.The  perusal  of  the  rent  deposit  challans  further  shows  that  the 
plaintiff had deposited the rent for the month of October,2004 in the 
month of October,2004 itself,  i.e  before the rent  became lawfully 
due,  because  admittedly  the  rent  was  to  be  paid  in  succeeding 
months. The perusal of exhibit A-240 (rent deposit challan for the 
month  of  October,2004)  shows  that  the  rent  for  the  month  of 
October,2004  was  deposited  on  19/10/2004,  i.e  before  it  became 
due; hence the said deposit is not in accordance with section 5(4) of 
the Assam Urban Areas Rent Control Act,1972. It is well settled that 
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the mandatory requirements of the section 5(4) has to be followed 
and any deposit in violation of the mandatory requirements would 
not be considered as valid deposit so as to protect the tenant from 
being termed as a defaulter.

44.It  is  seen from the above that  the defendant  is  a  defaulter  in the 
payment of rent for the month of April,2003.

45.The learned counsel for the defendant has stated that the plaintiff has 
forged rent receipts and that the opinion of the handwriting expert 
was obtained in this respect. 

46.The said handwriting expert was not examined in this case as such 
much reliance could not be placed upon the same. Even otherwise 
the said rent receipts are for the period prior to the alleged default; 
hence  the  same  is  not  material  for  the  purpose  of  determining 
whether the defendant defaulted in the payment of rent or not.

47.DECISION:   The defendant is a defaulter in the payment of rent.

ISSUE NO.4&5: Whether the plaintiff is entitled to a decree as  
prayed for?// To what relief/ reliefs the parties are entitled to?

48.In view of the discussions made above wherein it is held that the 
defendant  is  a defaulter  in the payment  of rent  it  is  held that  the 
plaintiff is entitled to the relief of eviction of the defendant from the 
suit premise.

49.The plaintiff is also entitled to the arrear rent from April,2003 till the 
date of institution of this suit and is further entitled to compensation 
at the rate of Rs.700/- (monthly rent) per month during the pendency 
of the suit as held by the Hon,ble Gauhati High Court in the case of 
Banshilal Suthar Vs Manaklal Jhawar & Ors [(2007) 1 GLR 669].

ORDER

50.In view of the discussions made above and the decisions reached 
therein the suit of the plaintiff is decreed on contest with cost. It is 
hereby decreed and declared that the defendant is a defaulter in the 
payment of rent as such he is liable to be evicted. The defendant do 
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vacate  and hand over  the suit  premise  to  the plaintiff  within two 
months from the date of this decree or else the plaintiff would be 
able to execute the decree. The period of two months is granted to 
the defendant so that he could make some alternative arrangement. 
The  defendant  do  pay  to  the  plaintiff  arrear  rent  amounting  to 
Rs.7,700/- and further pay Rs.700/- per month during the pendency 
of the suit. The defendant shall pay the cost of the suit.

51.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 9th day of 
February,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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