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TITLE SUIT NO: 253 OF 2009
PLAINTIFF: SHRI KUMUD DAS Vs
DEFENDANTS: ASSAM FINANCIAL CORPORATION & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

MONDAY, the 30TH day of JANUARY,2012

TITLE SUIT NO.253/ 2009

1. SHRI KUMUD DAS 
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. ASSAM FINANCIAL CORPORATION & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 6/1/2012 in the presence 
of –

SHRI D. KALITA, Advocate for the plaintiff; and

SHRI S. CHAKRABORTY for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit against the defendant for the 
declaration of his right, title and interest over the suit land and for 
recovery of possession of the suit land.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff, Shri Kumud Das has instituted this suit against the 
defendants, the Assam Financial Corporation and its officials and 
also has arrayed, Shri Lakhi Kalita as defendant no.4.

4. The plaintiff has pleaded that he is the owner having the right, 
title  and  interest  over  the  suit  land measuring  about  3  Kathas 
covered  by  Dag  no.276  of  Patta  no.1  situated  at  Village- 
Sualkuchi  (more  particularly  described  in  the  schedule  of  the 
plaint)  and  hereinafter  after  referred  to  as  the  suit  land.  The 
plaintiff has pleaded that he purchased the suit land in the year 
1985 by way of registered sale deed being no.934 of 1985 from 
one Rama Maral and came into possession of the suit land.

5. The plaintiff has pleaded that he resides at a distance from the 
suit land as such when on 30/8/2008 he went to the suit land he 
found that a notice board was affixed upon his land which read 
that  the  suit  land  was  attached  by  the  Assam  Financial 
Corporation for the default of loan. The plaintiff has pleaded that 
he never took any loan from the Assam Financial  Corporation 
(hereinafter  referred  to  as  defendant  corporation);  as  such  the 
defendant  corporation  cannot  attach  the  land  belonging  to  the 
plaintiff.

6. The plaintiff has pleaded that he issued a notice to the defendant 
corporation  to  release  the  land  from attachment,  to  which  the 
defendant corporation replied that the defendant no.4, Shri Lakhi 
Kalita took a loan from the defendant corporation and mortgaged 
a  plot  of  land and as  the said defendant  no.4 defaulted  in  the 
payment of loan, the defendant corporation had attached the land.

7. The plaintiff has, therefore, instituted this suit for a declaration 
that he has the right, title and interest over the suit land and for 
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the recovery of possession of the same and further for permanent 
injunction  restraining  the  defendants  from interfering  with  his 
possession over the suit land.

8. The defendant corporation appeared in the suit and contested by 
filing written statement. The defendant corporation has denied the 
pleading of the plaintiff and has submitted that the suit land and 
the  land  which  is  attached  by  them  are  quite  different.  The 
defendant corporation has admitted that the plaintiff did not take 
any loan,  but  it  was taken by the defendant  no.4 and the land 
measuring about 2 Katha 10 Lessas covered by Dag no.276 of 
Patta no.1 situated at Village- Bamun Sualkuchi was mortgaged. 
The defendant corporation has further pleaded that the aforesaid 
land stood in the name of one Shri Deben Kalita, the father of the 
defendant  no.4  and  he  mortgaged  the  same.  The  defendant 
corporation has  further  pleaded that  the boundaries  of  the  suit 
land  and  the  land  attached  by  the  defendant  does  not  match; 
hence the suit is liable to be dismissed.

9. Upon  the  pleadings  of  the  parties  my  learned  predecessor  in 
office framed the following issues in this suit-

(1) Whether the defendant no.1,2 and 3 have attached the suit 
land without their being a mortgage on that land?

(2) Whether the plaintiff is entitled to the relief (s) prayed for?

10.Both  the  parties  have  adduced  evidence  in  support  of  their 
respective cases. 

11.I have heard the arguments put forwarded by both the parties. 

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

ISSUE  NO.1:  Whether  the  defendant  no.1,2  and  3  have  
attached the suit land without their being a mortgage on that  
land?
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12.The plaintiff has stated that the defendant has attached the suit 
land without there being any mortgage upon the same; whereas 
the defendant corporation has claimed that the land attached by 
them is different from the suit land.

13.The plaintiff has deposed that he is the owner of the suit land and 
that he purchased the same by way of registered sale deed. The 
plaintiff has produced the copy of the sale deed and the same is 
marked as exhibit I. The plaintiff has produced the jamabandi of 
the  suit  patta  and  it  is  seen  that  the  name  of  the  plaintiff  is 
mutated in the land measuring 3 Kathas of Dag no.276 and the 
said jamabandi is marked as exhibit VII

14.The perusal of the said jamabandi reveals that the plaintiff is the 
owner of the suit land measuring about 3 Kathas. 

15.The defendant has pleaded that the land attached by them was the 
land mortgaged by the defendant  no.4;  as  such the attachment 
was  legally  done.  The  defendant  has  produced  the  loan 
documents  of  the  defendant  no.4  by  which  the  loan  was 
sanctioned  and  the  land  was  mortgaged.  The  defendant 
corporation has pleaded that the said land belonged to the father 
of the defendant no.4, namely, Shri Deben Kalita and accordingly 
the sale deed in respect of the mortgaged land was given to the 
defendant corporation by the father of the defendant no.4 and also 
an affidavit was given by the father of the defendant no.4 to that 
effect.

16.I have perused the sale deed (exhibit G) by which the father of the 
defendant no.4, Shri Deben Kalita purchased the mortgaged land. 
I  have  also  perused  the  affidavit  and  the  same  is  marked  as 
exhibit M. The perusal of the exhibit G (Sale deed) shows that the 
same is  in  the name of one Shri  Debakanta Kalita,  son of  Lt. 
Paddu Ram Kalita; whereas the perusal of the affidavit shows that 
the name of the father of the defendant no.4 is Shri Deben Kalita 
and not Debakanta Kalita and further the name of father of Deben 
Kalita  is  Lt.  Upen  Kalita;  whereas  the  name  of  the  said 
Debakanta Kalita is Lt. Paddu Ram Kalita.

17.The  aforesaid  discrepancy  in  the  name  of  the  father  of  the 
defendant no.4 as well as the father’s name of Shri Deben Kalita 
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clearly shows that the aforesaid sale deed (exhibit G) belongs to 
different person in all probability and not to Shi Deben Kalita, the 
father of the defendant no.4.

18.In addition to the above the defendant corporation has attached 
the  land on the  basis  of  the  exhibit  G,  but  the  perusal  of  the 
exhibit G shows that the same does not bear the boundaries of the 
land. The fact that no boundary of the land is mentioned in the 
exhibit  G,  and  further  the  fact  that  there  is  no  other  means 
indicated in the said exhibit G by which the land sold by the said 
instrument  could  be  identified,  it  casts  a  doubt  as  regards  the 
identity of the land attached by the defendant corporation. 

19.The perusal of the Jamabandi in respect of the suit patta shows 
that the suit Dag no.276 has total land of 48 Bighas owned by 
several other pattadars; as such by perusing the sale deed (exhibit 
G) no one could identify the land which is conveyed by way of 
the said deed.

20.In addition to the above the defendant corporation has stated that 
the defendant no.4 took loan to run the business of producing silk 
in the name of “Dibyajyoti Silk Factory” and had installed many 
big machines  and looms thereat,  but  the defendant  corporation 
has not examined a single witness who has seen the defendant run 
his factory in the said attached premise. It cannot be believed that 
the defendant corporation gave the loan upon taking the attached 
land under mortgage without  personally going to the land and 
verifying the possession of the defendant over the said land, but 
strangely enough the defendant corporation has not examined any 
person (official) who had visited the attached land at the time of 
granting of the loan or at the time of running the factory by the 
defendant no.4 over the attached land.

21.The  defendant  corporation  has  examined  one  Shri  Dilip 
Goswami, but he was not present at the time of attachment of the 
said land; hence his evidence regarding the fact that the defendant 
corporation  has  attached  the  land  belonging  to  the  defendant 
cannot be relied upon, because he has not visited the land under 
attachment.
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22.In addition to  the above the said  Shri  Dilip  Goswami  has not 
deposed that he was present at the time of granting of loan or that 
he had visited the attached land prior to its attachment, i.e during 
the time when the defendant no.4 was possessing the same; hence 
his evidence regarding the fact that the land attached belongs to 
the defendant no.4 cannot be believed.

23.Further  more  there  is  no  explanation  as  to  how the  defendant 
corporation  could  identify  the  attached  land  to  be  the  land 
belonging  to  the  defendant  no.4,  because  admittedly  the  Dag 
no.276 consists of 48 Bighas of land; whereas the attached land is 
only 2 Kathas 10 Lessas ; hence the correctness of the attached 
land  to  be  the  land belonging to  the  defendant  no.4  is  highly 
doubtful  and  cannot  be  relied  upon.  The  identification  of  the 
attached land becomes all the more doubtful because there is no 
boundary  of  land  in  possession  of  the  defendant  actually 
mentioned in any of the documents filed at the time of taking of 
the loan by the defendant no.4.

24.The perusal of the documents filed by the defendant corporation 
clearly  reveals  that  the  loan  was  sanctioned  on  the  basis  of 
documents  filed  by  the  defendant  without  proper  verification, 
because the perusal of the sale deed would show that the name of 
the purchaser is different from the name of the defendant no.4’s 
father. The identity of the purchaser of exhibit G and the identity 
of the father of the defendant no.4 are completely different and in 
all probability, they are different persons. 

25.In addition to the above there is no explanation as to how the 
defendant  corporation  has  accepted  the  sale  deed  (exhibit  G) 
which does not bear the boundaries of the land mortgaged. The 
perusal  of  the  documents  further  reveals  that  the  defendant 
corporation has not sought for the any other details regarding the 
land which was mortgaged by which the same could be identified.

26.It is also an admitted fact that the defendant corporation did not 
find any trace of machineries or looms which were hypothecated 
to  the  defendant  corporation  by  the  defendant  no.4  from  the 
attached land, which clearly indicates that the land attached by 
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the defendant corporation is not the land upon which the factory 
was running. 

27.The defendant corporation has not examined any person who had 
seen  the  factory  running  in  the  land  attached  by  them,  which 
further weakens the defence of the defendant corporation.

28.In view of the above it is held that the defendant corporation has 
failed  to  show  that  the  attached  land  and  the  suit  land  are 
different;  and  that  the  defendant  no.4  had  mortgaged  the  land 
actually attached by the defendant corporation.

29.In  addition  to  the  above  there  is  consistent  evidence  of  the 
plaintiff that the land attached by the defendant corporation was 
owned and possessed by him and there is no contrary evidence in 
this regard.

30.In view of the above it is held that the defendant corporation has 
attached  the  suit  land,  i.e  the  land  belonging  to  the  plaintiff, 
without their being any mortgage upon the suit land.

31.DECISION:   The defendant corporation has attached the suit land, 
i.e  the land belonging to  the plaintiff,  without  their  being any 
mortgage upon the suit land.

ISSUE NO.2: Whether the plaintiff is entitled to the relief (s)  
prayed for?

32.In view of the discussions made above and the decisions reached 
in the foregoing issue wherein it is held that the suit land belongs 
to the plaintiff  and that  the defendant corporation has wrongly 
attached the suit land it is held that the plaintiff is entitled to the 
following reliefs-

ORDER

33.In view of the discussions made above and the decisions reached 
in  the  foregoing  issues,  the  suit  of  the  plaintiff  is  decreed on 
contest  with  cost.  It  is  hereby  decreed  and  declared  that  the 
plaintiff has the right, title and interest over the suit land. It is 
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further  declared  that  the  defendant  corporation  has  wrongly 
attached the suit land as such the attachment is declared as illegal. 
The defendant corporation is directed to hand over the possession 
of  the  suit  land  to  the  plaintiff  within  one  month  or  else  the 
plaintiff would be able to execute the decree and take possession 
of  the  suit  land  by  evicting  the  defendant  corporation.  The 
defendant  corporation  is  further  permanently  restrained  from 
entering upon the suit land after the delivery of possession of the 
suit  land.  It  is  hereby  further  directed  that  the  defendant 
corporation do pay to the plaintiff the cost of the suit.

34.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 30th day of 
January,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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