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TITLE SUIT NO:1085 OF 2006
PLAINTIFF: SHRI PRASANTA PATAR Vs
DEFENDANTS: SHRI MANAB MIHIR PATAR & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

MONDAY, the 30TH day of JANUARY,2012

TITLE SUIT NO.1085/2006

1. SHRI PRASANTA PATAR
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SHRI MANAB MIHIR PATAR & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 7/1/2012 in the presence 
of –

SHRI B. ISLAM, Advocate for the plaintiff; and

SHRI S.R GOGOI & ORS for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiffs has instituted this suit against the defendants for the 
declaration that he has the right, title and interest over the suit rooms 
and  for  permanent  injunction  restraining  the  defendants  from 
collecting the rent of the suit rooms from the respective tenants.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff, Shri Prasanta Patar has stated that the defendant no.1, 
Shri Manab Mihir Patar and the defendant nos.6 to 9 namely, Shri 
Bulen Patar, Smti Nila Patar, Smti Swapna Patar and Smti Nayantara 
Patar  are  his  brothers  and  sisters  respectively.  The  plaintiff  has 
pleaded  that  their  father,  Lt.  Benudhar  Patar  was  the  owner  and 
possessor of “Market Lalita” having twenty seven shop rooms. The 
plaintiff has pleaded that his father constructed the aforesaid market 
complex during his lifetime and let out the said rooms to different 
tenants.  The defendant  nos.2  to  5 namely,  Shri  Dilip  Banik,  Shri 
Swapan Paul, Shri Ranjit Dey and Shri Dipak Chetry are the tenants 
in respect of the four suit rooms. 

4. The plaintiff has pleaded that his father died on 14/4/2005 and as 
such after the death of their father, the plaintiff and the defendant 
nos.1, 6 to 9 entered into a family arrangement/ partition by which 
the entire “Market  Lalita” were partitioned and all  the legal heirs 
were allotted their respective shares and accordingly the plaintiff was 
allotted with the four shop rooms numbered as A2, A3, A4 and A5. 
The plaintiff has further pleaded that similarly the other legal heirs 
were allotted different shares in accordance with the said agreement. 
The plaintiff has further pleaded that six rooms, out of the aforesaid 
total rooms were kept as common and the rental income from the 
said six rooms were to be utilized for the maintenance of the said 
market and also for the payment of municipal taxes etc. The plaintiff 
has pleaded that the rents of the said six rooms are collected by the 
defendant no.1. 

5. The plaintiff has pleaded that he served with the Indian Air Force for 
the reason of which he had to remain out of Guwahati as such he 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 3 of 13

TITLE SUIT NO:1085 OF 2006
PLAINTIFF: SHRI PRASANTA PATAR Vs
DEFENDANTS: SHRI MANAB MIHIR PATAR & ORS

authorized his father in law to collect the rents of the rooms from the 
tenants, namely, the defendant nos.2 to 5 in respect of the aforesaid 
four rooms numbered A2, A3, A4 and A5. The plaintiff pleaded that 
when his father in law went to collect the rent, the defendant no.1 
came and threatened his father in law and obstructed in the collection 
of  rent.  The  plaintiff  has  further  stated  that  the  defendant  no.1 
collects  the rent  of  the aforesaid  rooms;  hence  instituted this  suit 
praying for  the declaration of  his right,  title  and interest  over the 
aforesaid four rooms and also for permanent injunction restraining 
the defendant  no.1,  6  to  9 and for  recovery of  the rent  allegedly 
collected by the defendant no.1in respect of the suit rooms.

6. The defendant no.1, 7 to 9 filed their written statement denying the 
pleadings of  the plaintiff.  The aforesaid defendants  have admitted 
the relationship of the parties to this suit and further admitted that the 
“Market Lalita” was constructed by Lt. Benudhar Patar, their father. 
They have further  admitted that  they had entered into the alleged 
agreement  by  which  the  said  “Market  Lalita”  was  purportedly 
allotted to the different  legal heirs.  The aforesaid defendants have 
pleaded that they had entered into the said agreement, but stated that 
the said agreement was not meant for partition of the properties of 
Lt. Benudhar Patar, but the same was entered to assure the plaintiff 
that he is one of the legal heir of Lt. Benudhar Patar and that he is 
also entitled to a share in the properties left behind by Lt. Benudhar 
Patar. They have further pleaded that the said agreement was entered 
into for the purpose of tax.

7. The aforesaid defendants pleaded that even though it was initially 
agreed that the rental income from six rooms would be collected and 
used for the construction of floors on the top of the “Market Lalita”, 
but as the income from the said six rooms was very low, they later 
on agreed that the rents from the entire “Market Lalita” would be 
used for construction of different floors. They have further pleaded 
that the defendant no.1 was authorized to collect the rents from the 
various tenants of the “Market Lalita” and utilize the said money for 
the development of “Market Lalita”.

8. The aforesaid defendants have pleaded that it was agreed that after 
six floors are constructed over the existing structures, the different 
floors would be allotted to the different legal heirs, but as the said 
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floors are not yet constructed, the plaintiff does not have any right to 
claim the separate share of the aforesaid four rooms. 

9. The aforesaid defendants have further pleaded that the first floor of 
the  said  building  is  allotted  to  the  defendant  no.9,  who  is  the 
unmarried, physically handicapped sister of the parties to this suit 
and accordingly she is in possession of the same.

10.The aforesaid defendants have pleaded that in view of the above the 
suit  is  liable to be dismissed because the defendant  no.1 alone is 
entitled to collect the rents of the suit rooms.

11.The defendant no.2 to 5 are the tenants and they have supported the 
pleading of the aforesaid defendants and have stated that they were 
the tenants in respect of the suit premise under Lt. Benudhar Patar 
and after his death they are paying rents to the defendant no.1.

12.The suit is proceeding ex-parte against the defendant no.6 as he did 
not appear and contest the suit.

13.Upon the pleadings of the parties my learned predecessor in office 
has framed the following issues in this suit-

(1) Whether the suit is maintainable in its present form?

(2) Whether the Lalita Market was partitioned amongst legal heirs 
of Late Benudhar Patar?

(3) Whether the suit rooms fell in the share of the plaintiff?

(4) Whether the plaintiff alone is entitled to collect rent from the 
defendant nos. 2 to 5 for the suit rooms?

(5) Whether the plaintiff is entitled to the relief prayed for?

14.Both  the  parties  adduced evidences  in  support  of  their  respective 
cases. 

15.I  have  heard  the  arguments  put  forward by both  the  parties.  The 
learned counsel  for the plaintiff  has submitted that the defendants 
have admitted the partition agreement as such the suit is liable to be 
decreed,  because,  there  is nothing left  to be decided.  The learned 
counsel  for  the  plaintiff  has  further  contended  that  the  both  the 
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parties  have  acted  upon  the  said  agreement  and  as  per  the  said 
agreement  they  are  collecting  the  rents  of  the  respective  rooms 
allotted to them as such there appears to be no reason to deprive the 
plaintiff from collecting the rents of the rooms allotted to his share; 
hence the suit is liable to be decreed.

16.The learned counsel for the defendants has contended that the said 
agreement was meant only for the purpose of tax and was not meant 
for  partitioning  the  suit  property;  hence  the  suit  is  liable  to  be 
dismissed. He has further contended that the there has been no actual 
partition of the suit properties because no area of land is mentioned 
in the said agreement and no partition be metes and bounds have 
been made; hence prayed for dismissal of the suit. The defendants 
have further contended that all the legal heirs are not allotted equal 
shares; as such the said agreement is not valid.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

17.Now let  us discuss  the materials  on record and try to arrive at  a 
definite finding as regards the issues in this suit.

ISSUE NO.1: Whether the suit is maintainable in its present form?

18.The defendants have pleaded that the suit is not paid proper court 
fee; hence the same is not maintainable.

19.I have perused the plaint. The plaintiff has prayed for declaration of 
his  right,  title  and  interest  over  the  four  suit  rooms  and also  for 
recovery of Rs.48,000/- being the rents collected by the defendant 
no.1 from the tenants during the period from 1/1/2006 to 30/11/2006.

20.The plaintiff has paid court fee upon Rs.48,000/- and also paid the 
fixed court fee of Rs.22/- for declaration and further paid Rs.11/- for 
permanent injunction. It is seen from the above that the plaintiff has 
paid the adequate court fee.
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21.The learned counsel for the defendants have submitted that the rents 
for  the  month  from  1/1/2006  to  30/11/2006  would  amount  to 
Rs.52,800/- and not Rs.48,000/-. 

22.It is true that the total rents for the aforesaid period would amount to 
Rs.52,800/- and not Rs.48,000/- , but the same appears to be nothing 
but  error  in  calculation,  however,  when  the  plaintiff  has  claimed 
Rs.48,000/- only and paid the court fee upon it, then this court has 
nothing to interfere, because it would be deemed that the plaintiff is 
seeking to recover only that amount and the rest of the amount is not 
claimed by him.

23.The learned counsel for the defendants have further contended that 
the plaintiff  has failed to state the actual  measurement of the suit 
rooms  for  the  reason  of  which  the  suit  property  is  not  properly 
described; hence the suit is not maintainable.

24.I  have  perused  the  plaint  and  it  appears  that  even  though  the 
measurement  (Area)  of  the  said  suit  rooms  are  not  stated  by the 
plaintiff, but the said suit rooms are identifiable from the pleading 
and further can be identified from the map annexed to the agreement. 
Further there appears to be no dispute regarding the existence of the 
aforesaid four rooms or regarding its  occupancy by the defendant 
no.2 to 5; hence it  appears that the aforesaid suit  rooms could be 
identified; as such the non mentioning of the area of the said suit 
rooms is not of any consequence in the facts of this case.

25.The learned counsel for the defendants had further contended that the 
plaintiff has not sought for recovery of possession; hence the suit is 
defective. The said contention of the defendants is not sustainable 
because the plaintiff is merely seeking the declaration of his right, 
title and interest over the suit rooms and not seeking to recover the 
possession of the same by evicting the defendant nos.2 to 5; hence 
the recovery of possession of the suit rooms is not material.

26.In  view  of  the  above  discussion  it  is  held  that  the  suit  is 
maintainable.

27.DECISION:   The suit is maintainable.
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ISSUE NO.2: Whether the Lalita Market was partitioned amongst  
legal heirs of Late Benudhar Patar?

28.The plaintiff  has claimed that the “Lalita Market” was partitioned 
amongst  the  legal  heirs  of  Lt.  Benudhar  Patar;  whereas  the 
defendants  have  pleaded  that  the  “Lalita  Market”  is  not  yet 
partitioned.

29.Both the parties have admitted to the execution of the said agreement 
of partition which is marked as exhibit 1. 

30.All the parties have admitted to the execution of the exhibit 1, except 
the defendant no.8, who had in her examination in chief stated that 
she had not executed the said agreement. Even though the defendant 
no.8  has  stated  that  she  had  not  signed  upon the  said  agreement 
(Exhibit1), but her evidence as regards the non execution cannot be 
believed and relied upon, because she has herself specifically stated 
in  her  written  statement  that  she  along  with  the  other  heirs  had 
executed the said agreement (exhibit 1). In addition to the above all 
the  other  executants  have  admitted  to  the  execution  of  the  said 
agreement (exhibit 1) and have stated that all the legal heirs of Lt. 
Benudhar Patar have executed the same; hence it is held that all the 
legal heirs of Lt. Benudhar Patar, i.e the plaintiff, defendant nos.1, 6 
to 9 have executed the same.

31.The defendant nos.1, 7 to 9 have admitted to the execution of the 
said agreement of partition marked as exhibit 1. The perusal of the 
said exhibit 1 specifically shows that the entire “Market Lalita” is 
partitioned  amongst  the  legal  heirs  of  Lt.  Benudhar  Patar.  The 
exhibit 1 specifically shows that its “schedule B” provides for the 
share of the plaintiff  and it  states  that  the four shop rooms being 
numbered as A2, A3, A4 and A5 of the “Market  Lalita” and the 
second floor of the building (presently not constructed) including the 
proportionate share in the land would fall in the share of the plaintiff. 
Likewise the said exhibit 1 provides for the share of the other legal 
heirs. 

32.The  learned  counsel  for  the  defendants  had  contended  that  the 
exhibit 1 cannot be acted upon because it partitions and allots the 
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second  floor,  but  the  said  second  floor  is  not  in  existence,  and 
likewise it allots non existent floors to other legal heirs also; hence 
the same is not valid because it partitions properties which were/ are 
not in existence.

33.The said contention of the defendants is not sustainable, because the 
said exhibit 1 clearly and specifically partitions the “Marlet Lalita” 
which is in existence and further the aforesaid exhibit 1 is an family 
arrangement by which the legal heirs have mutually agreed upon an 
arrangement  to  avoid  future  disputes;  hence  even  if  the  same 
partitions properties and allots shares in non existent property, the 
same  would  be  valid,  when  the  aforesaid  properties  comes  into 
existence,  but  till  then  the  partition  of  the  property  in  existence 
would be equally valid and binding upon the parties.

34.The learned counsels for the defendants have further contended that 
the said agreement (exhibit 1) was meant for tax purpose; hence the 
same was not acted upon by the parties. The said contention of the 
defendants  cannot  be sustained,  because  the exhibit  1  specifically 
states that the said agreement is entered into between the legal heirs 
of Lt. Benudhar Patar to avoid future dispute and differences among 
the parties,  and that  they have entered into the said agreement  to 
divide the said “Market Lalita” and other parts of the said building. 
The above statements in the exhibit 1 clearly show that intention of 
the parties to the exhibit 1 was not to streamline the tax liabilities of 
the parties, but was to avoid disputes and differences. In addition to 
the above the defendants  have failed to  show as to how the said 
agreement has helped in taxation of the individuals or as to whether 
they have really acted upon the said agreement and filed income tax 
returns on the basis of the said agreement. The defendants have not 
filed their income tax return to substantiate their plea that the said 
agreement was entered into for the purpose of taxation.

35.In addition of the above the parties cannot be allowed to take the 
plea that they had entered into a “sham agreement” to defeat or avoid 
taxes only, but in fact the said agreement was not meant to be acted 
upon.
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36.In view of the above discussions it is held that the said agreement 
(exhibit 1) was meant for partitioning the “Market Lalita” and not for 
any other purpose.

37.The defendants further took the plea that initially the six rooms were 
allotted by the exhibit 1 for the maintenance of the building, but as 
the same was found inadequate the parties agreed that the rents for 
the entire building would be collected by the defendant no.1 and the 
rental income would be utilized for the development of the building. 

38.The defendant no.1 was cross examined on this point and in his cross 
examination he has stated that he used to collect the rents for the 
entire building and he further admitted that he has not put the rents 
collected so far in any common funds. It is also an admitted fact that 
after the death of Lt. Benudhar Patar, no fresh construction has taken 
place. The fact that no common fund has been created and the fact 
that in all these years no fresh construction has taken place goes on 
the  show  that  the  plea  that  it  was  agreed  between  the  parties 
subsequent to the exhibit 1, that the rental income from the building 
would be collected and utilized for development of the building is 
false and not correct. The defendant no.1 has further admitted in his 
cross examination that he uses to spend the rents collected from the 
said  building,  but  did not  put  the income in common funds.  The 
above admission of the defendant no.1 goes on to show that the plea 
that it was agreed subsequently that the rental income of the entire 
building would be collected by the defendant no.1 and utilized in the 
construction and maintenance of the building is false.

39.The defendant  no.9 has further  admitted in her cross examination 
that the agreement (exhibit1) was acted upon and according to the 
agreement  she  is  residing in  the first  floor  of  the building and is 
collecting  the  rents  from  the  shops  allotted  to  her.  The  above 
admission of the defendant no.9 goes on to show that the agreement 
was  acted  upon  and  the  parties  are  collecting  the  rents  from the 
respective shops which fell in their share.

40.The evidences  of  the  tenants  are  not  material  for  the  purpose  of 
determination of this issue because they are not privy to the exhibit 
1.
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41.In view of the above discussions it is seen that the said agreement 
(exhibit 1) was entered into between the legal heirs of Lt. Benudhar 
Patar to enter into an arrangement to partition the “Market Lalita” 
and also to make arrangement for subsequent developments of the 
said building. 

42.DECISION:   The legal  heirs of Lt.  Benudhar Patar  partitioned the 
“Market Lalita” left behind by Lt. Benudhar Patar.

ISSUE NO.3&4: Whether the suit rooms fell in the share of the  
plaintiff?  // Whether the plaintiff alone is entitled to collect rent  
from the defendant nos. 2 to 5 for the suit rooms?

43.It  is  already held in  the issue  no.2 that  the legal  heirs  of  the Lt. 
Benudhar Patar entered into an agreement (exhibit 1) to partition the 
“Market Lalita” amongst themselves. It is further held in issue no.2 
that the parties had executed the said exhibit 1 and the same was 
acted upon.

44.In view of the above it is seen that the schedule B of the said exhibit 
1 clearly spells out the share of the plaintiff and it states that the four 
shop rooms being numbered as A2, A3, A4 and A5 of the “Market 
Lalita”  and  the  second  floor  of  the  building  (presently  not 
constructed) including the proportionate share in the land would fall 
in the share of the plaintiff. Likewise the said exhibit 1 provides for 
the share of the other legal heirs. 

45.The learned counsels for the defendants had contended that the said 
exhibit 1 does not partition the suit property equally among all the 
legal heirs as such the same is not valid. The said contention of the 
defendants is not sustainable because it is already held that all the 
parties had executed the same after knowing fully well the contents 
of the same and they have further acted upon it; as such they cannot 
revert  back  and  contend  now  that  the  said  agreement  does  not 
partition the property equally. All the legal heirs of the LT. Benudhar 
Patar had entered into the aforesaid arrangement by exhibit 1 as such 
the same is valid and legally enforceable in law.
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46.The learned counsels for the defendants further contended that there 
are no rooms marked as A2, A3,A4 and A5 in the “Market Lalita” as 
such the said exhibit 1 cannot be given effect to. The said contention 
of  the  defendants  is  not  sustainable  because  the  defendants  have 
admitted to the execution of the said exhibit 1 and further the said 
defendants  have  admitted  in  their  written  statement  that  the 
defendant no.1 is collecting the rents from all the rooms including 
the suit rooms. 

47.The defendant no.1 has specifically stated in paragraph 9 (page 4) of 
the  written  statement  that  “…..Accordingly  the  answering 
defendant had been collecting rent of all the ground floor rooms 
including those rooms numbered as A2, A3, A4 and A5 which 
were agreed to be under the control of the plaintiff at a future 
date, as per terms of the agreement dated 10/1/2006.”

48.The  only  inference  of  the  aforesaid  statements  could  be  that  the 
rooms in the said building is marked and that there are shops marked 
as A2, A3, A4 and A5 which are allotted to the share of the plaintiff.

49.The above statements of the defendant no.1 also clearly shows that 
the defendant no.1 has admitted that he used to collect the rents of all 
the rooms including the four rooms which fell  in the share of the 
plaintiff; as such it is held that the defendant no.1 has collected the 
rents of the aforesaid four rooms amounting to Rs.52,800/- for the 
period from 1/1/2006 to 30/11/2006.

50.It  is  also  an  admitted  fact  that  the  defendant  no.2  to  5  are  in 
occupation of the aforesaid four rooms; as such it is held that the 
aforesaid four rooms fell in the share of the plaintiff.

51.It  is  further  held  in  the  issue  no.2  that  the  contention  of  the 
defendants that the defendant no.1 would collect the rents of all the 
building is not sustainable; as such it is held that the plaintiff is alone 
entitled to collect  the rents of the aforesaid four rooms under the 
occupation of the defendant no.2,3,4 and 5.

52.DECISION:   The rooms under the occupation of the defendant no.2 
to 5 fell in the share of the plaintiff and he is alone entitled to collect 
the rents of the aforesaid rooms.
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ISSUE NO.5: Whether the plaintiff is entitled to the relief prayed  
for?

53.In view of the discussions made above and the decisions reached 
above it is held that the plaintiff is entitled to the declaration of his 
right,  title  and  interest  over  the  aforesaid  four  rooms  marked  as 
A2,A3,A4 and A5 which are under the occupation of the defendant 
nos.2 to 5 and further entitled to collect the rents of the aforesaid 
premise.

54.The defendant no.1 is also liable to repay the rents of the four rooms 
collected during the period from 1/1/2006 to 30/11/2006 amounting 
to Rs.52,800, but as the plaintiff has claimed only Rs.48,000/- out of 
the aforesaid amount, it is held that the plaintiff is entitled to recover 
Rs.48,000/-.

ORDER

55.In view of the discussions made above and the decisions reached in 
the foregoing issues, the suit of the plaintiff is decreed on contest 
with cost. It is hereby decreed and declared that the plaintiff is the 
owner of the four suit rooms marked as A2, A3, A4 and A5 which 
are under the occupation of the defendant nos.2 to 5 and it is further 
directed that the aforesaid defendant nos.2 to 5 would henceforth pay 
the monthly rents of the aforesaid rooms to the plaintiff. It is further 
directed that the defendant no.1 do pay to the plaintiff Rs.48,000/- 
alongwith  interest  at  the  six  percent  per  annum from the  date  of 
institution of the suit  till full  and final realization. The plaintiff is 
also entitled to the cost of the suit.

56.It is further directed that the defendant nos.1, 7 to 9 would separately 
pay  Rs.3000/-  each  to  the  plaintiff  as  compensatory  cost  under 
section 35 A CPC for setting up defence knowing it to be false and 
vexatious.

57.The fact  that  the defence of the aforesaid defendants  is  false  and 
vexatious can be inferred from the fact that they had admitted to the 
execution  of  the  exhibit  1  and  had  acted  upon  it  and  were/are 
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collecting the rents  for  their  own purpose,  but  resisted the lawful 
claim of the plaintiff. The defendant no.1, 7 to 9 had stated that the 
said exhibit 1 was meant for tax purpose, but has failed to prove the 
same, and on the contrary have been found to have acted upon the 
said agreement and collecting the rents using the same for their own 
purpose  by  depriving  the  plaintiff.  In  addition  to  the  above  the 
defendant no.8 had stated in her cross examination that she did not 
execute  the  exhibit  1  and  denied  her  signature;  whereas  she  had 
admitted in her written statement that she had executed the exhibit 1. 
The  above  facts  clearly  show  that  the  aforesaid  defendants  had 
falsely and vexatiously resisted the claim of the plaintiff by setting 
up a false defence knowingly.

58.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 30th day of 
January,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup. 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.


