
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  Shri S.N. Sarma, LLM, AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Monday, the 28th day of May, 2012.

TITLE SUIT NO. 291/2009 (T.S. 262/08)

1. Shri Situparna Baishya,
2. Shri Rituparna Baishya  .....Plaintiffs.

-Vs-
Shri Niren Deuri ....Defendant.

This suit coming on for final hearing on 15/5/12 in the presence of :-

Mr. R.C. Das ..... Advocate for the plaintiffs. 

-And-

Mr. H.K. Sarma             ......Advocate for defendant.

And having stood for consideration to this day, the Court delivered 

the following judgment :-

J U D G M E N T

This is  a  suit  for  right,  title,  possession,  ejectment  and permanent 

injunction. 

The  plaintiff's  case,  in  brief,  is  that  the  father  of  the  plaintiffs 

purchased 1 Katha 5 Lechas of land covered by Dag No. 199, Patta No. 110 

situated  at  Sualkuchi  Pathar  Gaon  under  Pub  Bongsor  Mouza  vide 



registered  Sale  Deed  No.  468  KRL 9191/56  dated  30/6/91  from  Shri 

Kandarpa Baishya which is described in Schedule-A-1 of the plaint. The 

plaintiffs also purchased 1 Katha 2 Lechas of land covered by Dag No. 200 

of  Patta  No.  40  situated  at  Sualkuchi  Pathar  Gaon  under  Pub-Bongsor 

Mouza which is  described in Schedule-A-II  of the plaint.  Thereafter  the 

names  of  plaintiffs  were  mutated  in  respect  of  both  the  plots  of  land. 

Plaintiffs  have  also  been  paying  land  revenue  to  the  authority.  The 

defendant has been occupying the front side one roofed brick wall house 

measuring 20 ft. X 30 ft. standing over the suit land since 22/7/07 without 

paying any rent/tax to the plaintiffs. The defendant has been doing business 

of furniture from the said house standing over the suit land. The plaintiffs 

issued  notice  dated  19/9/07  to  the  defendant  through  their  advocate  to 

vacate the suit land but the defendant did not respond to it. The plaintiffs 

bonafidely required the suit premises for their personal use and occupation.

The defendant contested the suit  by filing written statement  along 

with Counter-claim. Defendant's case is that the plaintiffs let out the suit 

premises to the plaintiff in the year 2001 and since then the defendant has 

been  running  his  business  thereon  paying  monthly  rent  to  the  plaintiffs 

regularly. Thereafter the plaintiffs proposed to sell  2 Kathas 2 Lechas of 

land out of the suit land to the defendant at a consideration of Rs. 2,96,000/- 

and accordingly an agreement for sale dated 15/6/07 was executed between 

the plaintiff No. 2 and the defendant with consent of plaintiff No. 1 and on 

the  date  of  execution  the  defendant  paid  an  advance  amount  of  Rs. 

2,00,000/-  to  the  plaintiffs.  The  physical  possession  of  the  land  was 

accordingly handed over to the defendant on the said date itself. Thereafter 

at the request of the plaintiffs, the defendant supplied Pat Muga Clothes to 

the plaintiffs for the remaining consideration amount of Rs. 96,000/-. The 

defendant  was  all  along  in  bonafide  belief  that  after  receipt  of  sale 

permission, the plaintiffs would execute a registered sale deed in his favour. 



The Circle Officer, Hajo after hearing both sides on the application of the 

defendant for mutation of his name in the revenue records, was pleased to 

grant mutation of the name of the defendant on the basis of his possession 

over the suit land vide order dated 17/10/08 and 20/10/08 respectively. But 

surprisingly, the plaintiffs vide notice dated 19/9/07 asked the defendant to 

vacate the suit land. Hence, the defendant filed the counter-claim praying 

for a decree directing the plaintiffs to execute and register a sale deed in 

favour of the defendant within one month of pronouncement of judgment 

and if the plaintiffs fail to come forward, the defendant prayed to execute 

the  registered  sale  deed by the  Court  in  favour  of  the  defendant  as  per 

provision  of  Order  21  Rule  34(1)  of  CPC.  The  defendant  also  prayed 

alternatively for refund of the amount of Rs. 2,96,000/- with compensation 

of Rs. 2,00,000/- with cost of the counter claim. 

Against the Counter-claim, the plaintiffs filed written statement. 

Initially the suit was filed in the Court of Ld. Munsiff No. 2. While 

the counter-claim was filed, it exceeded the pecuniary jurisdiction and as 

such, subsequently this case was transferred to this Court. 

After  going through the  pleadings of  the parties  and hearing both 

sides, the following issues were framed :-

1. Whether the suit is maintainable in its present form ?

2. Whether there is any cause of action for the suit  ?

3. Whether the plaintiffs has/had any right, title and interest in the suit 

property  i.e.  Schedule-B  of  the  property  since  the  time  of  their 

predecessor ?

4. Whether the plaintiffs entered into an agreement for sale of the suit 

property measuring 1 Katha 2 Lechas with the defendant on 15/6/07 



after obtaining an advance consideration of Rs. 2,00,000/- fixing a 

total consideration at Rs. 2,96,000/- ?

5. Whether the plaintiffs are entitled to get a decree for ejectment of the 

defendant from the suit property ?

6. Whether  the  defendant  is  entitled  to  get  the  decree  of  specific 

performance  of  contract  against  the  plaintiffs,  as  per  the  counter-

claim ?

7. To what other relief/reliefs, the parties are entitled  ?

Plaintiff  side  in  support  of  their  claim  adduced  evidence  of  4 

witnesses. They are PW 1 Shri Situparna Baishya, PW 2 Shri Rituparna 

Baishya, PW 3 Shri Girin Medhi and PW 4 Shri Harekrishna Medhi. But 

while turn of cross-examination of PWs came, PWs including the plaintiffs 

remained  absent  on  several  occasions  for  which  the  plaintiffs'  suit  was 

dismissed my my Ld. Predecessor-in-office vide her order dated 25/7/11 

and the counter-claim proceeded exparte. 

 In  support  of  his  claim,  counter-claimant  adduced  evidence  of 

following witnesses. They are DW 1 Shri Niren Deuri, DW 2 Shri Dipak 

Baishya, and DW 3 Shri Sarat Deka.

I  have  heard  argument  of  Ld.  Counsel  for  the  counter-

claimant/defendant.

Upon scrutiny of the issues, it appears that Issue No. 5 relates to the 

plaintiffs' claim and already plaintiffs' suit has been dismissed for default. 

Therefore, discussion and decision on Issue No. 1 to 5 are redundant. Now 

the point for determination before this Court are only two issues i.e. Issue 

No. 6 and Issue No. 7. Let us discuss how far counter-claimant is able to 

prove the aforesaid issues in the instant case. 



Issue No. 6 :-

Issue No. 6 is whether the defendant is entitled to get the decree of 

specific performance of contract against the plaintiffs, as per the counter-

claim ? 

The  defendant/counter-claimant's  case  is  that  the  plaintiffs  came 

forward with a proposal to sell the suit land measuring 2 Kathas 2 Lechas to 

the defendant. After mutual discussion, the price for the plot was fixed at 

Rs. 2,96,000/-. Accordingly, Rs. 2,00,000/- was paid to the plaintiffs and 

Rs. 96,000/- remained as balance amount. The plaintiffs were interested to 

their  Pat  Muga  business  and  plaintiffs  therefore  asked  the  defendant  to 

supply said clothes to them against the balance amount of consideration of 

Rs. 96,000/-. Accordingly, the defendant supplied Pat Muga clothes to them 

against the balance amount. But plaintiffs inspite of having got said types of 

clothes,  did  not  issue  any  receipt  to  the  defendant,  rather  the  plaintiffs 

assured the defendant to execute and register the sale deed in respect of the 

suit land. It is further stated that plaintiffs after execution of agreement for 

sale  in  favour  of  defendant  and  having  received  the  entire  amount  of 

consideration, physical possession of the suit land was handed over to him 

and as such, he is entitled to get relief of specific performance of contract. 

In  support  of  his  claim,  defendant  has  exhibited  the  following 

documents :-

(i) Ext-1 Notice dated 19/9/07 issued by the advocate of the 

plaintiffs to defendant,

(ii)Ext-2 Certificate dated 16/6/08 issued by the President 

of  115  No.  Middle  Sualkuchi  Gaon  Panchayat, 

Sualkuchi,



(iii) Ext-3 Tax paying receipt for the year 2006-07,

(iv)  Ext-4 Agreement for sale of land dated 15/6/07 

executed  between  the  plaintiff  No.  2  and 

defendant,

(v)       Ext-5 Copy of Chitha of Sualkuchi Pathar Village

under Pub Bongsor Mouza,

(vi)  Ext-6 Copy of order dated 17/10/08 passed by 

Circle Officer,  Hajo Revenue Circle, Hajo 

in Case No. 18/07-08,

(vii) Ext-7 Copy of order dated 20/10/08 passed by 

Circle Officer, Hajo Revenue Circle in Case 

No. 19/07-08,

(viii) Exts-8, 9 & 10 Copy of electricity bill dated 30/6/07.

 The claim of the defendant is to execute and register the sale deed in 

favour of the defendant and if the defendant is found not entitled for decree 

of specific performance of contract, then alternative decree is prayed to be 

passed directing the plaintiffs to refund the entire consideration amount.  

Now the moot question before this Court is whether there was any 

agreement for sale between the counter-claimant and the plaintiffs.

Pointing out to Ext-4, Ld. Counsel for the defendant has stated that 

Ext-4 is  the agreement  for  sale  between the plaintiff  and the defendant. 

While going through Ext-4, it is found that Ext-4 is neither an agreement 

for sale nor a valid sale deed. In Ext-4, it is written that Rituparna Baishya 

received an amount of Rs. 2,00,000/- from Niren Deuri as he has sold the 

land.  There  is  no  other  condition  in  the  said  document.  In  such 

circumstances, the said document cannot be claimed to be an agreement for 

sale.  Other  documents  exhibited  by  the  counter-claimant  are  silent 



regarding the stipulations or  conditions mentioned in Ext-4.  There is  no 

other  document  also  except  Ext-4  that  Rituparna  Baishya  received  an 

amount of Rs. 2,00,000/- from Niren Deuri. In such circumstances, I am of 

the view that there was no agreement for sale binding upon the plaintiffs 

and hence issue No. 6 is decided against the counter-claimant. 

Issue No. 7 :-

In  view  of  the  discussion  and  decision  held  in  issue  No.  6,  the 

defendant/counter-claimant is not entitled to any decree as prayed for.

O R D E R

In the result, the counter-claim of the defendant is dismissed exparte 

without cost.  

   

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 28th day of 

May, 2012.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.



28/5/12

Ld. Counsel for both the parties are present. Today was the date fixed 

for  order  on  injunction  petition.  In  the  injunction  petition, 

petitioner/defendant  asked  for  restoration  of  electricity  supply  to  the 

tenanted premises and this Misc Case arose in connection with T.S. No. 

151/06. T.S. No. 151/06 has already been decreed in favour of the plaintiff 

with direction for  ejectment  of  defendant  from the suit  premises and as 

such, this Misc Case becomes infructuous.

Accordingly, this Misc Case is disposed of on being infructuous. 

Civil Judge No. 3,
Kamrup, Guwahati.


