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TITLE SUIT NO:129 OF 2008
PLAINTIFF: SHRI RAJEN SARMAH Vs
DEFENDANT: SHRI SURJYA KAMAL BORDOLOI & ANR

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

TUESDAY, the 24TH  day of JANUARY,2012

TITLE SUIT NO.129/ 2008 

1. SHRI RAJEN SARMAH
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

2. SHRI SURJYA KAMAL BORDOLOI & ANR
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 23/12/2012 in the 
presence of –

SHRI G. N KAKOTI, Advocate for the plaintiff; and

SHRI K. SHARMA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT

1. The  plaintiff  has  instituted  this  suit  for  the  declaration  of  his 
possessory right and interest over the suit land and for permanent 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP



Page 2 of 9

TITLE SUIT NO:129 OF 2008
PLAINTIFF: SHRI RAJEN SARMAH Vs
DEFENDANT: SHRI SURJYA KAMAL BORDOLOI & ANR

injunction restraining the principal defendant from interfering with 
his possession over the suit land.

2. The brief facts  leading to the institution of this sui  as is  revealed 
from the plaint is that:

3. The plaintiff, Shri Rajen Sarmah has instituted this suit against the 
defendant,  Shri  Surjya  Kamal  Bordoloi.  The plaintiff  has  arrayed 
Shri Sanatan Kalita as proforma defendant, but no relief is claimed 
against him.

4. The plaintiff has pleaded that the proforma defendant, Shri Sanatan 
Kalita was the possessor of a plot of land measuring about 2 Katha 
covered by Dag no.41 of Annual Patta no.7 of No.1 Hengarabari and 
out of the aforesaid land he purchased a plot of land measuring 1 
Katha  10 Lessas  by way of  unregistered  sale  deed on 13/1/1984. 
This land measuring 1 Katha 10 Lessas is the suit land and is more 
particularly  described  in  the  schedule  of  the  plaint.  The  plaintiff 
pleaded that he entered into the possession of the said land soon after 
the  purchase  and  started  living  there  by  constructing  residential 
house.

5. The  plaintiff  further  pleaded  that  he  was  employed  at  a  private 
company  namely,  Buildworth  India  Pvt.  Ltd,  and  the  principal 
defendant, Shri Surjya Kamal Bordoloi was a Senior Officer in the 
same company and in this manner he became acquainted with the 
defendant.

6. The defendant thereafter inquired with plaintiff if there is any land so 
that he could purchase, to which the plaintiff introduced him to Shri 
Sanatan Kalita (proforma defendant). The plaintiff has pleaded that 
the defendant came to reside in the land adjacent to his land in the 
year 1989, which originally belonged to the proforma defendant. The 
plaintiff has pleaded that the defendant came into occupation of 10 
Lessas of land.

7. The plaintiff has further pleaded that the defendant after about 2-3 
years  encroached  upon  about  5  lessas  of  land  belonging  to  the 
plaintiff and even pressurized the plaintiff to sell the entire land in 
possession of the plaintiff to which the plaintiff refused as such in 
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order to harass the plaintiff, the defendant  got him removed from the 
job at Buildworth India Pvt. Ltd.

8. The plaintiff has pleaded that in order to forcefully dispossess the 
plaintiff from the suit land, the defendant had instituted proceeding 
before the learned Executive Magistrate under section 145 CrPC; as 
such the plaintiff  has instituted this suit  for the declaration of his 
possessory right over the suit land and also for permanent injunction.

9. The  defendant  appeared  and  contested  the  suit  by  filing  written 
statement. The defendant contended that he had purchased the entire 
2 Katha of land originally owned by the Sanatan Kalita on 20/3/1989 
and  entered  into  the  possession  of  the  same.  The  defendant  had 
pleaded that the plaintiff was known to him and as the plaintiff had 
no residence of his own, he allowed the plaintiff to stay over the suit 
land as a Chowkidar.

10.The defendant pleaded that the plaintiff came into the possession of 
the suit land in this manner as a permissive occupier, but later on the 
plaintiff  started claiming ownership over the suit land; as such he 
had to initiate the proceeding under section 145 CrPC. The defendant 
had pleaded that he had allowed the plaintiff to reside over the suit 
land at his house,  but the plaintiff  had started claiming the same; 
hence the suit is liable to be dismissed.

11.The proforma defendant did not appear and contest the suit as such 
the suit proceeded ex-parte against him.

12.Upon the pleadings of the parties my learned predecessor in office 
framed the following issues in this suit-

(1) Whether the suit is barred by limitation?

(2) Whether the suit is bad for non- joinder of State of Assam?

(3) Whether the plaintiff is in possession of the suit land?

(4) Whether the plaintiff is entitled to the reliefs prayed for?

13.Both  the  parties  adduced  evidence  in  support  of  their  respective 
cases.
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14.I have heard the arguments put forwarded by both the parties. The 
learned  counsel  for  the  plaintiff  contended  that  the  plaintiff 
purchased the suit land prior to the defendant as such the defendant 
cannot claim any right over the same on the strength of the sale deed. 
The plaintiff further pleaded that his possession is admitted to by the 
defendant; as such the suit is liable to be decreed.

15.The learned counsel for the defendant submitted that the plaintiff is 
his permissive occupier; as such the suit is liable to be dismissed.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

ISSUE NO.1: Whether the suit is barred by limitation?

16.The  plaintiff  has  instituted  this  suit  for  the  declaration  of  his 
possessory right over the suit land. The perusal of the pleading of the 
plaintiffs  shows  that  there  was  as  dispute  going  on  between  the 
parties regarding the possession of the suit land, but the plaintiff felt 
the real threat when the decision of the learned Executive Magistrate 
in  the  proceeding under  section  145 CrPC went  in  favour  of  the 
defendant  and when the decision in  the revision preferred by the 
plaintiff also went in favour of the defendant in the year 2008. It is 
seen  from  the  above  that  the  plaintiff  felt  the  real  threat  to  his 
possession in the year 2008 and this suit is instituted on 5/5/2008; as 
such it is within the period of limitation.

17.DECISION:   The suit is not barred by limitation.

ISSUE NO.2: Whether the suit is bad for non- joinder of State of  
Assam?

18.The defendant has pleaded that the suit is bad for non joinder of the 
State  of  Assam  as  is  it  is  a  necessary  party  according  to  the 
defendant.
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19.The brief facts of the cases of both the parties are narrated above and 
it  is  seen from the above that the dispute is actually  between the 
plaintiff and the defendant and the State of Assam is not connected 
in any manner with the dispute.

20.The learned counsel  for  the defendant  has submitted  that  the suit 
land is  admittedly  owned by  the  State  of  Assam;  as  such  it  is  a 
necessary party.

21.The said contention of the defendant is not sustainable, because even 
though the suit land belongs to the State of Assam, but the said land 
is admittedly possessed by the plaintiff, and the plaintiff has claimed 
his possessory right over the same.

22.A person in possession of an immovable property is entitled to the 
protection of his possessory rights and he has the right to eject any 
person other than the true owner. In the instant case the plaintiff is 
seeking to protect his possessory right from the defendant and not 
from  the  State  of  Assam;  as  such  the  State  of  Assam  is  not  a 
necessary party.

23.The decree, if any, passed in this suit for declaration of the right, title 
and interest  of  the  plaintiff  over  the  suit  land  and for  permanent 
injunction  restraining  the  defendant  from  interfering  with  the 
possession of  the plaintiff  over the suit  land,  could be effectively 
enforced against the defendant alone, even in the absence of the State 
of Assam.

24.In view of  the  above it  is  held that  the State  of  Assam is  not  a 
necessary party to the suit.

25.DECISION:   The State of Assam is not a necessary party to the suit.

ISSUE NO.3:  Whether  the  plaintiff  is  in  possession  of  the  suit  
land?

26.It is an admitted position that the plaintiff is in possession of the land 
adjoining the land of the defendant.  The only dispute seems to be 
regarding the fact that the plaintiff has pleaded that he came into the 
possession of the suit land by purchasing the same from the original 
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owner prior to the defendant; whereas the defendant has pleaded that 
he purchased the entire 2 Katha of  land from Sanatan Kalita and 
permitted the plaintiff to reside thereon as a chowkidar.

27.The  plaintiff  has  examined  himself  and  had  deposed  that  he 
purchased the possessory right over the suit land from the original 
owner on 13/1/1984 and started possessing the same. The plaintiff 
has  also  produced the  said  sale  deed and the  same  is  marked  as 
exhibit 1. The signature of the said Sanatan Kalita is identified and 
marked as exhibit 1(2). 

28.The  defendant  has  also  produced  the  sale  deed  by  which  he 
purportedly  purchased  the  2  Katha  of  land  belonging  to  Sanatan 
Kalita. 

29.I have perused both the sale deeds. The signatures of Sanatan Kalita 
appearing on both the said deeds are very much similar and as such 
there appears no dispute regarding the genuineness of the said deeds. 
In  addition  to  the  above  none  of  the  parties  have  disputed  the 
signature of the Sanatan Kalita on the respective sale deeds; as such 
it is held that both the sale deeds are genuine. 

30.It is seen that the sale deed by which the plaintiff purchased the suit 
land  is  prior  in  time  to  the  sale  deed  by  which  the  defendant 
purchased the land. 

31.It is an admitted fact that the said Sanatan Kalita had 2 Kathas of 
land only; as such by way of the exhibit 1 (sale deed of plaintiff) he 
sold his 1 Katha 10 Lessas of land to the plaintiff on 13/1/1984. In 
view of  the  above the  said  Sanatan  Kalita  was  left  with only  10 
lessas of land; as such he could not have sold 2 kathas of land to the 
defendant.  The  defendant,  therefore,  got  the  right  over  only  10 
Lessas of land by way of the subsequent sale deed and not over 2 
Kathas of land, because the Sanatan Kalita had transferrable right 
over 10 Lessas only.

32.Even otherwise the defendant had admitted that  the plaintiff  is  in 
possession of the suit land, but he would plead that the plaintiff is the 
permissive occupier and that he engaged the plaintiff as Chowkidar. 
It is an admitted position that the plaintiff is occupying the major 
portion of the 2 Kathas of land and the defendant is occupying a little 
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over 10 lessas of land. It cannot be believed that the defendant had 
allowed the plaintiff to occupy the major share of his land and he had 
occupied the minor share. If the defendant was really the owner and 
possessor  of  the  2  kathas  of  land,  then  he  would  naturally  have 
occupied the major share and would have allowed the plaintiff  to 
stay over very small share of land. It is very unnatural for a person to 
allow his “Chowkidar” to stay in more than half of his land and the 
owner himself staying in a very small part. 

33.In addition to the above defendant appears to have evasively stated 
about the alleged factum of permitting the plaintiff to reside over the 
suit  land. The defendant had not stated as to the date or the year 
since when he allowed the plaintiff to reside over the land. The said 
omission is very material, because if he did really allow the plaintiff 
to reside over the suit  land, then in all probability he would have 
stated as to since when the said possession commenced.

34.In  addition  to  the  above  the  defendant  has  stated  that  he  took 
possession  of  the  2  Kathas  of  land  soon  after  the  purchase  and 
started residing there by constructing his house. Considering the fact 
that the defendant started to reside over the 2 Kathas of land soon 
after  the  purchase,  then  there  appears  to  be  no  necessity  of  any 
chowkidar to look after the land. 

35.The defendant has not disclosed as to on what terms he engaged the 
plaintiff  to  occupy  the  suit  land.  The  plaintiff  was  admittedly 
employed in the company where the defendant was working; as such 
there appears to be no pressing cause for  the plaintiff  to work as 
Chowkidar of the defendant. 

36.In view of  the above discussion it  is  held that  the defendant  has 
failed to prove that the plaintiff is the permissive occupier of the suit 
land under him. 

37.It is seen from the above discussion that the plaintiff purchased the 1 
Katha 10 Lessas (suit land) of land from Sanatan Kalita and came 
into the possession of the same. It is further held that even though 
the defendant purchased 2 kathas of land from Sanatan Kalita, but 
the said Sanatan Kalita did not had the right to transfer the suit land, 
because he had already transferred the same in favour of the plaintiff. 
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38.The plaintiff had prayed for the declaration of his possessory right 
over the suit land, but the plaintiff  had admitted that he had been 
dispossessed by the defendant  from about  5  Lessas  of  land since 
sometime during 1990-1991 (as is revealed from the pleading of the 
plaintiff wherein he has stated that the defendant dispossessed him 
from about 5 Lessas of land after about 2-3 years since when the 
defendant came into possession of his 10 lessas of land). 

39.The plaintiff  has not prayed for the recovery of possession of the 
said land in this suit; as such the plaintiff cannot be said to be in 
possession of the entire 1 Katha 10 Lessas of land (suit land), but he 
is in possession of only about 1 katha 5 Lessas of land; as such it is 
held that the plaintiff is in possession of only about 1 katha 5 Lessas 
of land.

40.DECISION:   The plaintiff is in possession of about 1 Katha 5 Lessas 
of land out of the suit land.

ISSUE NO.4: Whether the plaintiff is entitled to the reliefs prayed  
for?

41.In view of the decision in the issue no.3 wherein it is held that the 
plaintiff is in possession of about 1 Katha 5 Lessas of land out of the 
suit land and also that he had purchased the possessory right over the 
same, it is held that the plaintiff is entitled to the relief of declaration 
of his right over the land in his actual possession.

ORDER

42.In view of the above discussions and the decisions reached, the suit 
of the plaintiff is decreed on contest with cost. It is hereby declared 
that  the  plaintiff  has  the  possessory  right  over  about  1  Katha  5 
Lessas of land in his actual possession. It is hereby further directed 
that the defendant is permanently restrained from interfering with the 
possession of the plaintiff over the said land in his (plaintiff’s) actual 
possession. 

43.Prepare decree accordingly.
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Given under my hand and the seal of this court on this the 24th day of 
January,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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