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TITLE SUIT NO: 274 OF 2009
PLAINTIFFS: SMTI PURNIMA GHOSH & ANR Vs
DEFENDANTS: SHRI SWAPAN GHOSH & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

SATURDAY, the 21ST  day of JANUARY,2012

TITLE SUIT NO.274/ 2009 

1. SMTI PURNIMA GHOSH & ANR
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

2. SHRI SWAPAN KUMAR GHOSH & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 13/12/2012 in the 
presence of –

SHRI R. K BHUYAN, Advocate for the plaintiff; and

SHRI K. SHARMA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 2 of 8

TITLE SUIT NO: 274 OF 2009
PLAINTIFFS: SMTI PURNIMA GHOSH & ANR Vs
DEFENDANTS: SHRI SWAPAN GHOSH & ORS

1. The plaintiffs  have  instituted  this  suit  for  the  declaration of  their 
right,  title  and  interest  over  the  suit  land  and  premise  and  for 
recovery of possession of the same.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiffs,  Smti  Purnima Ghosh and Smti  Mou Ghosh are the 
wife and the daughter of deceased Amit Kumar Ghosh. 

4. The defendant no.1, Shri Swapan Kumar Ghosh is the brother of Lt. 
Amit Ghosh. The proforma defendant nos.2 to 4 are the successors in 
interest  of  Lt.  Tulsi  Ghosh.  The  proforma  defendant  no.5,  Shri 
Samar  Ghosh  is  the  brother  of  Amit  Ghosh  and  the  proforma 
defendant no.6 is the mother of Amit Ghosh.

5. The plaintiffs and the defendants are all the successors of common 
ancestor  namely,  Lt.  Barindra  Kumar  Ghosh.  The  said  Lt.  Amit 
Ghosh, Lt. Tulsi Ghosh, Samar Ghosh and Swapan Ghosh are the 
sons of Lt. Barindra Ghosh.

6. The plaintiffs have pleaded that the said Barindra Ghosh owned and 
possessed a plot of land measuring about 3 Katha 6 Lessas covered 
by Dag no.977 of KP no.550 situated at village- Sarania. The said 
Barindra Ghosh during his lifetime executed a “will” and by way of 
the said will disposed of his properties. The said will was executed 
on 24/8/1972. The said Barindra Ghosh died on 28/11/1989. 

7. According to  the  plaintiffs  their  predecessor  in  interest,  Lt.  Amit 
Ghosh predeceased his father, Barindra Ghosh. 

8. The  plaintiffs  have  pleaded  that  the  said  “will”  has  not  been 
probated, but the legal heirs of the said Barindra Ghosh acted upon 
the dispositions made in the said will and accordingly partitioned the 
land.  The  plaintiffs  have  pleaded  that  in  pursuance  of  the  said 
partition the share of Amit Ghosh was allotted which measures about 
10 Lessas out of the said 3 Katha 6 Lessas of land. This 10 lessas of 
land  over  which  one  Assam  Type  House  is  standing  is  more 
particularly described in the schedule of the plaint and is hereinafter 
referred to as the suit land.
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9. The plaintiffs have pleaded that they used to stay at Kolkata as such 
the defendant no.1 was entrusted to look after the suit land on behalf 
of the plaintiffs.  The plaintiffs have also pleaded that there was a 
tenant over the suit land and the defendant no.1 used to collect the 
rent  on  behalf  of  the  plaintiffs.  According  to  the  plaintiffs,  the 
defendant  no.1  with  an  ill  motive  and  to  grab  the  said  suit  land 
dispossessed the plaintiff and claimed that the suit land belongs to 
him. The plaintiffs have alleged that the defendant no.1 is not the 
owner  of  the  suit  land  and  premise;  as  such  the  right,  title  and 
interest of the plaintiffs over the suit land is liable to be declared and 
the possession of the same be delivered to the plaintiff.

10.The defendant no.1 appeared and contested the suit by filing written 
statement. The defendant no.1 denied the pleading of the plaintiffs. 
The defendant no.1 pleaded that as because the said “will” is not 
probated, the plaintiff cannot claim any right on the basis of the said 
will. 

11.The defendant no.1 has further pleaded that his father, Lt. Barindra 
Ghosh by way of the said “will” gave all his properties to his wife, 
Smti Bela Rani Ghosh (proforma defendant no.6) after his death and 
after the death of Bela Rani Ghosh the said property would devolve 
upon the other sharers.

12.The defendant no.1 further pleaded that his mother is the owner of 
the said property in view of the “will” and that the suit land is gifted 
to him by his mother; as such prayed for the dismissal of the suit.

13.The  defendant  no.1  further  pleaded  that  his  father  did  not  leave 
behind 3 Kathas 6 Lessas of land as stated by the plaintiffs.

14.The proforma defendant no.2 to 4 appeared and contested the suit by 
filing written statement.  The said proforma defendants  denied the 
pleading of the plaintiffs. The said proforma defendants pleaded that 
Amit Ghosh relinquished his share in the suit property as such the 
entire properties left by Barindra Ghosh was partitioned amongst the 
other co- sharers and accordingly they are in possession of their land. 
The said proforma defendants pleaded that the plaintiffs do not have 
any share in the suit land.
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15.The proforma defendant  no.5 and 6 remained  absent  and did not 
contest the suit as such the suit proceeded ex-parte against them.

16.Upon the pleadings of the parties my learned predecessor in office 
framed the following issues in this suit-

(1) Whether  the  plaintiff  has  any  legal  right  to  maintain  the 
present suit?

(2) Whether Late Barindra Kumar Ghosh left behind 3 Katha – 6 
Lessas of land in Dag no.835 of KP no.550?

(3) Whether the plaintiffs have acquired title to the suit land to the 
exclusion of the defendants?

(4) Whether the defendants have illegally occupied the suit land?

(5) Whether the plaintiffs are entitled to the relief (s) prayed for?

17.The plaintiffs have examined as many as four witnesses in support of 
their case; whereas the defendants did not examine any witness in 
support of their case.

18.I have heard the arguments put forwarded by both the parties. The 
learned counsel for the plaintiff contended that the said “will” is not 
probated, but the contents of the said will  can be taken as family 
arrangement because all the legal heirs acted upon it and hence the 
suit is liable to be decreed.

19.The learned counsel for the defendants contended that the said “will” 
is not probated as such the plaintiffs cannot claim any right over the 
said will; hence the suit is liable to be dismissed. 

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

20.Now let  us discuss the materials  on record to arrive at  a definite 
finding as regards the issues in this suit.
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ISSUE NO.1: Whether the plaintiff has any legal right to maintain  
the present suit?

21.The defendants contented that the plaintiffs do not have any right to 
institute this suit because Amit Ghosh, the predecessor in interest of 
the defendants predeceased his father, Barindra Ghosh. 

22.The plaintiffs are the Class I legal heirs of the deceased, Barindra 
Ghosh and moreover the said “will” do give properties in favour of 
their predecessor, Amit Ghosh; as such they being the legal heirs are 
entitled to institute the suit.

23.In addition to the above the plaintiffs pleaded that the properties left 
behind by Barindra Ghosh was partitioned and the suit land fell in 
their share and accordingly they possessed the same till they were 
dispossessed  by  the  defendant  no.1;  as  such  it  is  seen  that  the 
plaintiffs have instituted this suit on their own right.

24.In view of the above it is held that the plaintiffs have the right to 
maintain the suit.

25.DECISION:   The plaintiffs have the right to maintain this suit as such 
this issue is answered in the affirmative, in favour of the plaintiffs.

ISSUE NO.2: Whether Late Barindra Kumar Ghosh left behind 3  
Katha – 6 Lessas of land in Dag no.835 of KP no.550?

26.The plaintiffs have pleaded that Lt. Barindra Ghosh left behind him 
3 Kathas 6 lessas of land whereas the defendant no.1 has pleaded 
that Barindra Ghosh did not leave behind him 3 Kathas 6 lessas of 
land.

27.The plaintiff,  Smti  Purnima Ghosh (PW1) was asked in her cross 
examination as to she is aware or not about how much land was left 
behind by Barindra Ghosh to which she replied that she does not 
remember. The PW1 further stated that as per the “will” of Barindra 
Ghosh only land measuring 2 Kathas was left behind. 

28.It is seen from the above that the plaintiffs have failed to prove that 
Barindra Ghosh left behind 3 Kathas 6 Lessas of land, but in fact as 
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per  the  last  “will”  of  the  Barindra  Ghosh,  he  left  behind  only  2 
Kathas of land.

29.DECISION:   The said Barindra Ghosh left behind him only 2 Kathas 
of land; hence this issue is answered accordingly.

ISSUE NO.3: Whether the plaintiffs have acquired title to the suit  
land to the exclusion of the defendants?

30.The  plaintiffs  have  pleaded  that  the  suit  properties  originally 
belonged to Barindra Ghosh, but he disposed of all  his properties 
according to his “will”, but as the said will is not probated, all the 
legal heirs of the Barindra Ghosh partitioned the said properties and 
accordingly the suit land fell in the share of the plaintiffs.

31.It is an admitted fact that the said will is not yet probated as such as 
per  section  213  of  the  Indian  Succession  Act,1925  no  right  as 
executor or a legatee can be established in any court. It is well settled 
that no court can act upon a “will” which is not probated.

32.The learned counsel for the plaintiffs submitted that the said “will” 
can be treated as a family arrangement because the parties have acted 
upon  it  and  partitioned  the  properties  of  the  deceased  as  per  the 
“will”. 

33.The perusal of the pleadings of the plaintiffs does not disclose as to 
how the suit property was partitioned and also does not disclose the 
details about the partition. The plaintiffs have merely stated that the 
properties of Barindra Ghosh were partitioned in accordance with the 
“will” and in this manner they came in possession of the suit land. 

34.The said statements of the plaintiffs cannot be believed because the 
plaintiffs have not disclosed the details about the said partition. The 
plaintiffs have not disclosed as to who were present at the time of 
partition  and  as  to  whether  all  the  legal  heirs  consented  to  the 
partition or not. There is no sufficient evidence to substantiate the 
plea of partition and moreover the plaintiffs reside at Kolkata as such 
their  plea  of  possessing  the  suit  land  also  cannot  be  believed, 
because admittedly they never actually and physically possessed the 
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suit  land.  In view of the above the factum of partition cannot be 
believed.

35.There is material available on record to show that Barindra Ghosh 
had daughters who are married and still alive namely, Manju Sarkar 
and Chanda Guha Neogi but they are not made parties to this suit. 
The plaintiffs have in fact not stated about these two legal heirs of 
deceased, Barindra Ghosh in the plaint and not stated as to whether 
they consented to the partition or not. The plaintiffs have not stated 
anything as regards the share of the said two daughters. The Barindra 
Ghosh had two other daughters who are dead but their legal heirs are 
also not made parties to this suit, nor is there any pleadings in this 
regard. In the absence of the aforesaid legal heirs the question of 
partition of the properties of Barindra Ghosh cannot be determined 
because  they  are  the  necessary  parties,  and  in  their  absence  no 
effective decree could be passed.

36.Even  otherwise  the  plaintiffs  have  admitted  that  Barindra  Ghosh 
disposed  off  his  properties  according  to  the  “will”;  as  such  the 
plaintiffs cannot claim that they had not acted upon the “will” but 
have partitioned the land.

37.The plaintiffs have admitted that the Barindra Ghosh by way of his 
“will”  gave  all  his  properties  to  his  wife,  Smti  Bela  Rani  Ghosh 
during her lifetime and only after her death the said properties would 
devolve upon the other legal heirs as per the direction given in the 
“will”. 

38.The said “will” is not probated, but this would not mean that the 
plaintiffs after admitting the “will” could go back and claim that they 
would  not  be  governed by the  “will”;  as  such  it  is  held  that  the 
plaintiffs have not acquired title over the suit land to the exclusion of 
the other legal heirs.

39.DECISION:   The plaintiffs have not acquired the title over the suit 
land to the exclusion of the other legal heirs.

ISSUE NO.4: Whether the defendants have illegally occupied the  
suit land?
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40.The  plaintiffs  have  alleged  that  the  defendants  have  illegally 
occupied the suit land.

41.It is already held in the issue no.3 that the plaintiffs have failed to 
prove  that  there  was  partition  of  the  suit  land  and  moreover  as 
because the said “will” is not yet probated, the properties left behind 
by the Barindra Ghosh is joint property of all the legal heirs and all 
the legal heirs are the co-owners of the same; as such the occupation 
of the defendants over the suit land cannot be said to be illegal.

42.DECISION:   The defendants have not illegally occupied the suit land.

ISSUE NO.5: Whether the plaintiffs are entitled to the relief (s)  
prayed for?

43.The plaintiffs are not entitled to any relief in view of the decision in 
the issue nos.3 wherein it is held that the plaintiffs have not acquired 
title over the suit land to the exclusion of the other legal heirs.

ORDER

44.In view of the discussions made above and the decisions reached in 
the foregoing issues, the suit of the plaintiffs is dismissed on contest 
without cost. 

45.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 21st day of 
January,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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