
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  Shri S.N. Sarma, LLM, AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Saturday, the 19th day of May, 2012.

TITLE SUIT NO. 34/2008

Shri Manas Pratim Kashyap .....Plaintiff.

-Vs-
1. Smti Renu Devi,
2. Shri Kalyan Sarma, 
3. Shri Manoj Sarma, 
4. Shri Sibendra Choudhury,
5. Shri Ramananda Choudhury,
6. Shri Nirendra Choudhury,
7. Shri Bibekananda Choudhury,
8. Shri Pulakananda Choudhury,
9. Shri Mahananda Choudhury,
10.Smti Latika Choudhury,
11.Smti Anjali Choudhury,
12.Smti Aparajita Choudhury ....Defendants.

This suit coming on for final hearing on 27/4/12  in the presence of :-

Mr. A.C. Dutta ..... Advocate for the plaintiff. 

-And-

Mr. L. Talukdar ......Advocate for defendant Nos. 1 to 3,

Mr. .......Advocate for defendant Nos. 

And having stood for consideration to this day, the Court delivered 

the following judgment :-



J U D G M E N T

This  is  a  suit  for  declaration  of  right,  title,  interest,  ejectment  of 

defendants, recovery of possession and permanent injunction.

The plaintiff's case, in brief, is that the plaintiff purchased the land 

measuring 2 Kathas covered by Dag No. 78(new)/178(old) K.P. Patta No. 

270(new)/112(old)  of  Sahar  Bharalumukh,  First  Block  under  Jalukbari 

Mouza from the owner and pattadar Shri Lalit  Chandra Das through his 

constituted  attorney  Shri  Umesh  Baishya vide  registered  Sale  Deed No. 

10413/05 dated 29/8/05. Prior to execution of the Sale Deed, the owner and 

pattadar handed over possession of the suit land to the plaintiff on the basis 

of the Agreement dated 30/3/04 and from March, 2004, the plaintiff has 

been using the existing 7.5 ft. wide path for ingress and egress to his land 

without the interference of the defendant Nos. 4 to 12. The plaintiff erected 

Tarza wall  around the said 2 Kathas of  land and also constructed a Tin 

house  and  kept  a  Chowkider  thereon.  The  Tin  house  was  assessed  as 

Holding No. 260 of Ward No. 11. The plaintiff obtained permission from 

GMDA for construction of pucca boundary wall in his aforesaid 2 Kathas of 

land and while he started construction, the defendant Nos. 1 to 3 disturbed 

the plaintiff  and threatened his  men and as a  result,  the plaintiff  filed a 

petition U/s 144 Cr.P.C. and the SDM, Kamrup vide his order dated 4/10/05 

restrained  the  defendants  from obstructing  the  plaintiff  in  the  matter  of 

construction. The name of the plaintiff has been mutated in the schedule 

land and he has been paying land revenue regularly. Thereafter on 14/10/05 

at midnight, the defendant Nos. 1, 2 and 3 accompanied by some unknown 

persons entered into the schedule land, demolished the boundary wall, the 

Tin house and assaulted the Chowkidar and took away 100 bags of cement 

and 10 quintals of M.S. Rod. The plaintiff lodged an FIR at Bharalumukh 

PS in the morning of 15/10/05 and the sons of the plaintiff were arrested 

and a G.R. Case No. 5324/05 U/s 448/323/429/34 IPC and the said case is 



still  pending.  Said  Lalit  Chandra  Das  in  the  meantime  entered  into  a 

registered agreement being No. 6343/05 dated 20/5/05 with the plaintiff for 

the remaining 4 Kathas of land and taking the consideration money, said 

Lalit Chandra Das handed over possession of the said land to the plaintiff. 

The suit land described in Schedule-A of the plaint originally belonged to 

Baliram  Das,  the  grand-father  of  Lalit  Chandra  Das  and  Jagadananda 

Choudhury, the father of defendant Nos. 4 to 11. Both Baliram Das and 

Jagadananda Choudhury were joint pattadars of a plot of land measuring 20 

Bighas  3  Kathas  12 Lechas  of  Dag No.  107,  Patta  No.  27 under  Town 

Bharalumukh, Mouza Jalukbari. Baliram Das out of his share sold 2 Kathas 

10 Lechas to one Smti Khargeswari Devi vide registered Sale Deed No. 

130/43 and left 2 Kathas 3 Lechas of land for road to his residence and 

remaining  1  Bigha  3  Kathas  10  Lechas  of  land  was  left  for  his  wife 

Sarojbala  Das.  After  the  death  of  Baliram Das,  his  wife  Sarojbala  Das 

became the owner of the land measuring 1 Bigha 3 Kathas 10 Lechas of 

aforesaid Dag No. 107 of K.P. Patta No. 27. Thereafter Smti Sarojbala Das 

bequeathed the said 1 Bigha 3 Kathas 10 Lechas of land in favour of Shri 

Lalit Das by executing a Will dated 22/3/69 and after death of Sarojbala 

Das, Lalit Das obtained probate of the said will.  Thereafter the name of 

Lalit Das was recorded and patta was issued in his favour. Sarojbala Das 

also  entered  into  a  lease  with  the  deendant  No.  1's  husband  Shri 

Achyutananda Sarma in respect of 1 Katha of land out of the aforesaid land 

through a registered Lease Deed numbering 3151 dated 22/3/69 for a period 

of 25 years which expired on 31/3/94. In the said Lease Deed there was 

mention  about  the  public  path  but  the  defendants  by  manipulation  and 

forgery changed the area of 2 Kathas of land in place of 1 Katha. The land 

of the existing road was the part of the land of Old Dag No. 107 of K.P. 

Patta No. 27 and the road is in existence since 1943 till today. During the 

Guwahati Town Re-settlement, the legal heirs of Jagananda Choudhury in 

collusion with the Settlement staff partitioned the patta No. 27, Dag No. 



107 without the knowledge of Baliram Das and included 1 Katha 13 Lechas 

of land and the area of existing road within their patta. However, all the 

legal heirs of J.  Choudhury became the owner of the land measuring 19 

Bighas 3 Kathas 5 Lechas of Dag No. 75, 77 of Patta No. 101. Out of 1 

Katha 5 Lechas of land of Dag No. 75, K.P. Patta No. 101, the legal heirs of 

J.N.  Choudhury  sold  an  area  of  5  Lechas  to  one  Smti  Renu  Devi  on 

15/11/99 vide Sale Deed No. 8675 on the western side of the existing road 

and on the eastern side of Rama Majundar with a specific boundary. Out of 

remaining 1 Katha of land, the legal heirs of J.Choudhury sold another 15 

Lechas to one Smti Rama Majundar on 19/11/99 vide Sale Deed No. 8858 

on the western side of Dag No. 75 and on the eastern side of Tara Majundar 

with specific boundaries. Interestingly, the land of about 0.67 Are situated 

on the eastern side of Dag No. 75 falls over the existing road have not yet 

been sold by legal heirs of Late J. Choudhury. In the Guwahati Town Re-

settlement (1975-86), the defendant No. 1 in collusion with the Settlement 

Staff recorded her husband's name and her name in the Chitha along with 

the name of Sarojini Das on the strength of a false and fabricated Lease 

Deed showing 2 Kathas of lease land. Ultimately, the Settlement Authority 

issued joint  pucca patta  on 22/1/87.  Under  the Assam Land & Revenue 

Regulation, 1886, a lessee is not entitled to get patta or to record his name 

as pattadar. The defendants by manipulation and forgery changed the area 

of land into 2 Kathas of land in place of 1 Katha as mentioned in original 

Lease Deed for illegal gain. Against the illegal recording of the name of 

defendant,  Shri  Lalit  Das preferred an appeal  before the ADC, Kamrup, 

Guwahati for cancellation and deletion of the name of the defendant from 

the patta vide Misc Case No. 28/93-94. The Ld. Court after going through 

the  record  and  on  the  basis  of  relevant  laws,  cancelled  the  name  of 

defendant  from  the  record  of  right  by  his  order  dated  16/9/94.  The 

defendant  No.  1  then  preferred  a  Revenue  Appeal  No.  166  RA (K)/95 

before the Assam Board of Revenue and the Ld. Board by its judgment and 



order dated 26/2/97 dismissed the said appeal upholding the order dated 

16/9/94 passed by ADC, Kamrup, Guwahati. The defendant again preferred 

a Writ Petition in the Hon'ble Gauhati High Court being Civil  Rule No. 

1778/97 against the judgment and order dated 26/2/97 passed by the Ld. 

Revenue Board, but the Hon'ble High Court by its judgment dated 15/12/05 

disposed of the Writ Petition without interfering with the concurrent order 

passed  by  the  Court/authorities.  Thereafter  the  name of  Renu Devi  was 

struck off from the patta by the Deputy Commissioner, Kamrup, Guwahati 

on 27/2/06 and accordingly the Jamabandi, Chitha, land tax record was also 

corrected. Thereafter Umesh Baishya, the constituted attorney of Shri Lalit 

Das has filed a suit numbering T.S. 278/07 before the Civil Judge (Sr. Divn) 

No. 3, Kamrup, Guwahati against the defendant Nos. 1, 2 and 3 for their 

enectment from the leased land as well as from the houses under Holding 

No. 2A(old) 241 (new) and 3(old) 73(new) situated at Dag No. 78, Patta 

No.  270  of  Sahar  Bharalumukh,  1st Block,  Mouza  Jalukbari.  When  the 

actual fact of the land of the road came to the knowledge of the defendant 

No. 1 to 3, then they fixed an Iron Gate on the northern end of the existing 

road on 23/4/06 and kept the same under their control by putting lock and 

key over the gate. The plaintiff requested the defendants not to do so as the 

same is the only ingress and egress to the land/house of the plaintiff, but the 

defendants did not pay heed to it. The land of the existing road originally 

belonged to Shri Baliram Das, the grand-father of Shri Lalit Das who out of 

his total land measuring 2 Bighas 3 Kathas 3 Lechas left 2 Kathas 3 Lechas 

for road and the plaintiff used the said road since March, 2004 to 23/4/06 

without the interference of the defendant Nos. 4 to 12. After putting gates 

over the existing road, the defendant Nos. 1 to 3 created problem to the 

plaintiff,  Lalit  Das and others by locking the gates. The said matter was 

informed to defendant Nos. 4 to 12 on 23/4/06, but they are not taking any 

steps in removing the gates from the existing road till that date. On the other 

hand, defendant Nos. 1 to 3 in collusion with defendant Nos. 4 to 12 have 



been contemplating to purchase 5 Lechas of land of existing road and the 

defendant Nos. 4 to 12 agreed to sell their land. With the above pleadings, 

the plaintiff  prayed for right,  title  and interest  over 'A'  and 'B'  Schedule 

land, ejectment of the defendants and recovery of possession from the land 

shown in Schedule-A and B of the plaint, declaring that the defendant No. 

1's claim over the Schedule-B land through her Sale Deed No. 8675/99 is 

illegal, decree for removing the two gates installed in the road shown in 

Schedule-B and also declaring it  as  illegal,  decree for  cost  of damaging 

boundary wall, house and stolen building materials by the defendant Nos. 1, 

2 and 3 with cost of the suit.

The  defendant  Nos.  1  to  3  contested  the  suit  by  filing  written 

statement jointly. Defendants' case is that there is no cause of action, that 

the  suit  is  bad  for  non-joinder  of   Lalit  Das,  GMDA  and  Revenue 

Authorities,  that  the  suit  is  false,  vexatious  and  malicious  against  the 

answering defendants, that the shit is time barred etc. The further case of 

the defendants is that the defendant No. 1 is a joint pattadar with Late Saroj 

Bala  Das  in  respect  of  Patta  No.  270(new)  and  Lalit  Chandra  Das  not 

having any possession in any part thereof, cannot validly transfer the suit 

land to the plaintiff. The 7.5 feet wid strip of land in Dag No. 75(new) of 

K.P.  Patta No. 101 described in Schedule-B to the plaint is  the absolute 

property of the defendant No. 1 since 1999 and as such, the DC, Kamrup or 

GMDA cannot  grant  any  NOC  for  sale  or  construction  affecting  the 

absolute right of the defendant No. 1 over the said Schedule-B land. The 

instant suit is a subsequent suit to T.S. No. 264/05 between defendant No. 1 

and plaintiff of this suit and therefore it is hit by Section 10 of the CPC. 

Lalit Das did not have any possession in any part of Dag No. 78 (new). The 

right, title, interest and possession of the defendant No. 1 against said Lalit 

Das has been finally determined by decree dated 27/11/06 passed by Civil 

Judge (Jr. Divn) No. 1 in T.S. No. 29/06 filed as per direction of the Hon'ble 



High Court. In view of above, the defendants prayed to dismiss the suit with 

cost.

After  going through the  pleadings of  the parties  and hearing both 

sides, the following issues were framed :-

1. Whether the suit is not maintainable in present form and order?

2. Whether there is any cause of action for the suit ?

3. Whether the suit is bad for non-joinder of necessary parties ?

4. Whether Shri Lalit Ch. Das is the absolute owenr and possessor of 

the land described in Schedule-A of the plaint as well as Lalit Ch. 

Das has any right over the existing B schedule land inasmuch as the 

said portion of land originally belongs to his grand-father Sri Baliram 

Das  ?

5. Whether  Umesh  Baishya  the  proforma  defendant  is  the  lawful 

attorney of Lalit Ch. Das and could perfectly convey any property in 

schedule-A of the plaint to the plaintiff ?

6. Whether delivery of possession by Lalit Ch. Das to the plaintiff under 

the agreement dated 20/5/05 including the ingress and egress to and 

from the said property is valid and legal ?

7. Whether the suit is time barred ?

8. Whether the plaintiff has locus-standi to file the suit ?

9. Whether the suit is falde and vexatious ?

10.Whether the plaintiff is entitled to get a decree as prayed for ?

In support of his claim, plaintiff side adduced evidence of following 

witnesses namely Shri Lalit Das, PW 1m Shri Manash Pratim Kashyap PW 

2  and  Shri  Umesh  Baishya  PW  3.  They  were  cross-examined  by  the 

defendants. Defendants adduced evidence of one DW, but he was not cross-

examined by the plaintiff side as the plaintiff side remained absent at the 

time of cross-examination. 



Heard Ld. Counsel for the defendant side only as the Plaintiff side 

remained absent during argument. 

DECISION AND REASONS THEREOF :-  

Issue Nos. 4  :-

Ld. Counsel for the defendants has argued that Ld. Munsiff No. 1 

vide his judgment and order dated 27/11/06 in T.S. No. 29/06 held that :-

“(1) Decreed Exparte for plaintiff's right, title, interest and possession 

in the suit land described in Schedule-'A' and 'B' and for confirmation of 

possession.

(2) Decreed for plaintiff's right to have her name retained in Revenue 

records of Schedule-A land.

(3) Permanent Injunction restraining the defendants from disturbing 

the possession of the plaintiffs in Schedule-A and B land.”

 The said judgment and decree was not reversed and as per aforesaid 

judgment and decree,  Renu Devi has right,  title,  interest  and possession 

over the Schedule-A and B land. In para 1 of the plaint, the plaintiff stated 

that  he  purchased  the  land  measuring  2  Kathas  covered  by  Dag  No. 

78(new)/178(old) K.P. Patta No. 270(new)/112(old) of Sahar Bharalumukh, 

First Block under Jalukbari Mouza from the owner and pattadar Shri Lalit 

Chandra  Das through his  constituted  attorney Shri  Umesh Baishya vide 

registered Sale Deed No. 10413/05 dated 29/8/05. Prior to execution of the 

Sale Deed, the owner and pattadar handed over possession of the suit land 

to  the  plaintiff  on  the  basis  of  the  Agreement  dated  30/3/04  and  from 

March, 2004, the plaintiff has been using the existing 7.5 ft. wide path for 

ingress and egress to his land without the interference of the defendant Nos. 



4 to 12. Plaintiff as PW in his evidence stated that the defendant Nos. 1, 2 

and 3 are trying to take possession of the suit land and the road purchased 

by him by force for which he has filed this suit.  However, perusal of the 

judgment and decree dated 27/11/06 makes it clear that defendant has right, 

title, interest and possession over the suit  land. Therefore, Lalit Chandra 

Das is not the owner and possessor of the Schedule-A land of the plaint and 

he has no right over the 'B' schedule land also and accordingly, the issue is 

decided in negative. 

Issue No. 5 :-  

Plaintiff as PW 2 in his evidence stated that he purchased the suit 

land and the road but the defendant Nos. 1, 2 and 3 have been trying to 

dispossess him from the suit land by force. 

Ld. Counsel for the defendants has argued that Lalit Chandra Das is 

not  the owner of suit  property and he has no right  to appoint  power of 

attorney in respect of the suit land. Even if he appointed Umesh Baishya as 

the power  of  attorney holder,  it  is  required under  law to prove the said 

power of attorney. But in the instant case, the said power of attorney has not 

been exhibited and as such, it cannot be said that Umesh Baishya is the 

lawful attorney of Lalit Chandra Das.

Issue No. 6 :- 

From the judgment  and decree  dated 27/11/06,  it  appears  that  the 

defendant has the right, title, interest and possession over the suit land and 

as such, Lalit Chandra Das has no legal right over the said land and even if 

any agreement is made including the ingress and egress to and from the said 

property, cannot be valid. Ext-2 is the agreement between Lalit  Chandra 



Das and Manas  Pratim Kashyap and in  the  said  agreement,  there  is  no 

indication of delivery of possession by Lalit Chandra Das to the plaintiff. In 

view of the above, issue No. 6 is decided against the plaintiff. 

Issue No. 1 :-

Defendants  in  their  WS  have  taken  the  plea  that  the  suit  is  not 

maintainable, but they have not specifically mentioned as to how the suit is 

not maintainable. In such circumstances, the plea of maintainability is not 

sustainable. Hence, this issue is decided in favour of the plaintiff. 

Issue Nos. 2 and 8 :-

The suit is for declaration of right, title and interest and ejectment and 

recovery  of  possession  and  permanent  injunction.  It  is  alleged  by  the 

plaintiff  that  Lalit  Das  delivered  and  handed  over  possession  of  the  2 

Kathas of land to the plaintiff and later on plaintiff also obtained necessary 

sale permission and NOC from the office of the DC, Kamrup and GMDA. 

Accordingly, name of the plaintiff has been mutated in the record of rights 

over the purchased land vide K.P. Case No. 160/05-06 and the plaintiff has 

been paying land revenue taxes regularly. It is alleged by the plaintiff that 

defendants have been unnecessarily making illegal moves to dispossess the 

plaintiff from his purchased land and defendants have no right or possession 

in any portion of the suit land. On the other hand, defendants have denied 

the allegation by the plaintiff and as such, I am of the view that there is a 

cause of action for the suit.  Hence, the issue is decided in favour of the 

plaintiff. 



Issue No. 3 :-

The  defendants  in  their  written  statement  stated  that  proforma 

defendant who is the father of the plaintiff is neither the owner of any land 

allegedly purchased by the plaintiff nor the attorney of Lalit Das, as such, 

the suit is bad for non-joinder of Lalit Das who is a necessary party to the 

suit. The suit is also bad for non-joinder of GMDA and Revenue Authority 

under the alleged fact and suit is further bad for mis-joinder of proforma 

defendant.  Although plea  of  non-joinder  has  been  taken,  the  defendants 

have not adduced evidence in this regard. Therefore, this issue is decided 

against the defendants. 

Issue No. 7 :-

The suit  is  for  declaration of right,  title,  interest  and ejectment  of 

defendants and for permanent injunction. Cause of action arose on 14/10/05 

when the defendant Nos. 1 to 3 accompanied by some people trespassed 

into the schedule land and demolished the boundary wall, house and took 

away building materials from the house of the plaintiff and this suit was 

filed on 14/2/08 which is within the period of limitation. Therefore, this 

issue is decided in favour of the plaintiff. 

Issue No. 9 :-

Defendants have taken the plea that the suit is false and vexatious. 

But they have not adduced any evidence to show that the suit is false and 

vexatious. Therefore, the issue is decided in negative. 



Issue No. 10 :-

In  view of  the  decision  held  in  foregoing  issues,  I  hold  that  the 

plaintiff is not entitled to get the decree as prayed for.

O R D E R

In the result, the suit is dismissed on contest without cost 

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 19 th day of 

May, 2012.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.

 



Issue No. 6 :-

PW 1 Dandi Ram Das narrating the facts made in the plaint in his 

evidence-on-affidavit stated that he purchased the suit land in the year 1982 

and thereafter  he was possessing the same.  The Forest  Deptt.  Personnel 

continued  to  make  attempt  to  take  possession  of  the  suit  land  by 

dispossessing him and his men and damaged some trees standing on the suit 

land and threatened with dire consequences stating that if they do not leave 

the  suit  land,  they  would  be  forcefully  evicted  from the  suit  land.  This 

portion of evidence-in-chief was not cross-examined by the defendant side 

and as such, it remains unchallenged. PW 2 and PW 3 have also supported 



the evidence adduced by PW 1. After weighing the evidence of PWs and 

DWs and applying the principle of preponderance of evidence, I am of the 

view that  defendants  disturbed the possession of  the plaintiff  by way of 

trying to dispossess them from the suit land. 

Issue No. 7 :-

While deciding the Issue No. 4 and 5 I have held that plaintiff has 

right, title and interest and also possession over the suit land. Therefore, 

plaintiff  is  entitled  for  a  decree  of  right,  title  and  interest  and  also 

confirmation of  possession. Accordingly, this issue is decided in favour of 

the plaintiff.


