
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  Shri S.N. Sarma, LLM, AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Thursday, the 17th day of May, 2012.

TITLE SUIT NO. 71/2009

1. Shri Prafulla Choudhury,
2. Shri Umesh Choudhury .....Plaintiffs.

-Vs-
1. Shri Kamaleswar Choudhury,
2. Shri Jogen Choudhury,
3. Shri Tatneswar Choudhury ....Defendants.

This suit coming on for final hearing on 28/4/12  in the presence of :-

Mr. B.C. Talukdar ..... Advocate for the plaintiffs. 

-And-

Mr. S. Medhi             ......Advocate for defendants.

And having stood for consideration to this day, the Court delivered 

the following judgment :-

J U D G M E N T

This is a suit for declaration of right, title, interest by way of adverse 

possession and for permanent injunction.

The plaintiff's case,  in brief,  is  that Late Harkanta Choudhury and 

Late Mahendra Choudhury jointly held a plot of land measuring 3 Kathas 4 



Lechas covered by Dag No. 3793(old) of K.P. Patta No. 1613/644 (old) of 

Sahar Guwahati under Ulubari Mouza which is described in Schedule-A of 

the plaint. The father of the plaintiff Late Debendra Nath Choudhury during 

his lifetime in the year 1936 came into possession of the Schedule-A land 

claiming  right  in  the  said  land  and  continued  to  occupy  the  same 

exclusively, continuously, peacefully and openly by asserting hostile title 

thereon  since  1936  without  interruption  from  anybody  by  constructing 

residential houses thereon and denying the title of the true owners namely 

Harakanta  Choudhury  and  Mahendra  Choudhury,  since  deceased.  The 

father  of  the plaintiff  Late  Debendra Nath Choudhury after  coming into 

possession of the Schedule-A land initially constructed a Thatched house 

and thereafter constructed another Assam type house by taking permission 

from the then Municipal Board, Guwahati vide permission dated 4/2/36 and 

continued to reside in the said houses by occupying the entire 'A' schedule 

land.  Thereafter  the  father  of  the  plaintiffs  on  12/10/76  applied  for 

extension  of  the  existing  Assam  type  house  and  the  GMC  vide  No 

Objection Certificate dated 7/6/77 permitted the father of the plaintiffs to 

extend  the  said  Assam  type  house  and  accordingly  the  father  of  the 

plaintiffs constructed the extended Assam type house over the Schedule-A 

land in the year 1978 which was assessed as Holding No. 15 of Ward No. 

24 of GMC. The father of the plaintiffs also constructed a Sanitary Latrine 

in the year 1975 over the Schedule-A land with the permission of GMC 

vide permission dated 8/9/75 and also erected an RCC Culvert by the side 

of the Schedule-A land connecting the main road known as Fatik Chandra 

Road vide permission dated 15/10/75. The father of the plaintiffs also paid 

the land revenue and urban tax of the Schedule-A land to the authorities. In 

the year 1975, at the request of the father of the plaintiffs, said Mahendra 

Choudhury alias  Mahim Choudhury sold the western part  of  schedule-A 

land  measuring  1  Katha  12  Lechas  being  his  share  for  a  valuable 

consideration of Rs. 20,000/- by executing a registered Sale Deed being No. 



2358/75  dated  25/2/75  in  the  names  of  plaintiff  No.  2,  Shri  Umesh 

Choudhury  and  his  brother  Shri  Prasanta  Choudhury  and  delivered 

possession  over  the  previous  possession.  In  the  said  sale  deed,  long 

possession of the plaintiffs over the said land was also mentioned. The said 

land  is  described  in  Schedule-B  of  the  plaint.  Although  the  plaintiffs 

purchased  the  Schedule-B  land  in  the  year  1975,  the  remaining  land 

measuring 1 Katha 12 Lechas of Dag No. 3793, described in Schedule-C of 

the plaint, remained in exclusive possession of the plaintiffs' father and the 

plaintiffs and they continued to held the said eastern portion by claiming 

their continuous exclusive right openly, adversely and by asserting hostile 

title  thereon  denying  the  title  of  the  defendants.  The  plaintiffs  had 

constructed a Motor Garage and a Pucca Drain over the said 1 Katha 12 

Lechas of land and also fixed an Iron Gate in the said land. Moreover, a 

portion of the Assam type house constructed by the father of the plaintiffs 

fall  in  the said  1  Katha  12 Lechas  of  land but  there  is  no  demarcating 

boundary wall between the land purchased by the plaintiff No. 2 and his 

brothers and the land in occupation of the plaintiffs. In the meantime, both 

the pattadars died and in the last re-settlement operation, the said patta No. 

644 split up into two pattas and accordingly the new patta being K.P. Patta 

No. 485 with new Dag No. 703 was issued in the name of the plaintiff No. 2 

and his brother Prasanta Kr. Choudhury for the land purchased by them and 

for the remaining land under occupation of the plaintiffs measuring 4.38 

Are, the new K.P. Patta No. 456 with new Dag No. 709 was issued in the 

names of the defendants being the legal heirs of the original pattadar Late 

Harakanta  Choudhury.  Thereafter  since  the  beginning  of  2008,  the 

defendants verbally asked the plaintiff No. 1 to remover the motor garage 

and their belongings from the Schedule-A land  for the purpose of selling 

the  same to  other  persons.  The plaintiffs  claim the suit  land in  in  their 

continuous possession for more than 12 years claiming right thereon openly 

and adversely and as such, the plaintiffs have filed this suit praying for the 



reliefs as stated above. 

The  defendants  contested  the  suit  by  filing  written  statement. 

Defendants' case is that the suit is not maintainable in the present form, that 

there is no cause of action for the suit, that the suit is barred by limitation, 

that the suit is bad for waiver, estoppel and acquiescence, that the suit is bad 

for non-joinder of necessary parties inasmuch as the brother of the plaintiffs 

Shri Prasanta Choudhury in whose name the suit land is said to have been 

purchased is very much a necessary party for proper adjudication of the suit 

etc. Admitting the sale of Schedule-B land and delivery of possession in 

favour of plaintiff No. 2 and his brother Shri Prasanta Choudhury, from the 

share  of  Mohendra  Choudhury alias  Mohim Choudhury,  since deceased, 

the answering defendants stated that the Late Har Kanta Choudhury and 

Late  Mohendra  Choudhury  @  Mohim  Choudhury  being  Mouzadars 

requested their brother-in-law Late Debendra Nath Choudhury to look after 

the  Schedule-A land  staying  in  the  thatched  house  constructed  by  their 

father  Dandi  Ram Choudhury  and  to  pay  the  Municipal  taxes  and land 

revenue  for  the  land  on  their  behalf  and  accordingly  the  said  original 

owners used to send the money to their brother-in-law for payment of the 

said taxes. Late Debendra Nath Choudhury used to stay and look after the 

'A' schedule land as permissive occupier. Thereafter Late Debendra Nath 

Choudhury requested the owners to sell a portion of the Schedule-A land to 

him and accordingly Late Mohendra Choudhury sold his share of land to 

the father of the plaintiffs. Late Debendra Choudhury purchased the “B” 

schedule land in the name of plaintiff No. 2 and his brother Shri Prasanta 

Choudhury. They got separate patta in respect of their purchased land and 

the rest of the land i.e.  “C' schedule land remained in occupation of the 

defendants being successor of Late Harkanta Choudhury whose names have 

been recorded in the revenue records. One Shri Navajyoti Choudhury, son 

of Late Mohendra Choudhury @ Mohim approached the defendants to sell 



“C”  schedule  land  to  him and  accordingly  an  agreement  for  sale  dated 

25/1/08  was  executed  and  possession  was  delivered  to  him  and  by 

constructing an Ekchali house thereon, he has been in exclusive possession 

of the said land through a Chowkidar. Said Navajyoti Choudhury being the 

occupier of the 'C' schedule land is also a necessary party in the suit. With 

the above pleadings, the defendants prayed to dismiss the suit with cost. 

After  going through the  pleadings of  the parties  and hearing both 

sides, the following issues were framed :-

1. Is the suit maintainable in present form, in law, as well as in facts ?

2. Is there any cause of action for the suit  ?

3. Is the suit barred by law of limitation ?

4. Is the suit bad for non-joinder of necessary parties  ?

5. Whether  the  father  of  the  plaintiffs  was  in  occupation  of  the 

Schedule-A land  of  the  plaint,  adversely  against  its  owner  Late 

Harkanta  Choudhury  and  Late  Mahendra  Choudhury  or  said 

Debendra  Nath  Choudhury  was a  permissive  occupier  of  the  said 

land ?

6. Whether the plaintiffs acquired any title over the suit  Schedule 'C' 

land, by way of adverse possession ?

7. Whether the plaintiffs are entitled to get a decree, as prayed for ?

8. To what other relief/reliefs, the parties are entitled  ?

In  support  of  their  claim,  plaintiffs  adduced  evidence  of  3(three) 

witnesses. Defendant side also examined 3(three) witnesses. They were also 

cross-examined  by  the  plaintiff  side.  Ld.  Counsel  for  the  plaintiffs  has 

submitted that the suit land was occupied by plaintiffs' father since 1936 

and  accordingly  patta  was  issued  in  the  year  1984  in  the  name  of  the 

plaintiffs' father and land revenue, Municipal taxes etc. have been paid in 



the name of plaintiffs' father and plaintiffs father had possessed the suit land 

denying the title of defendants' father for more than 12 years and thereby 

able to prove the adverse possession. On the other hand, Ld. Counsel for the 

defendants has argued that plaintiffs' father was in the possession of the suit 

land as permissive possessor and as such, he cannot claim the right, title and 

interest by way of adverse possession. 

Now let me decide the rival contention of both the parties issue-wise.

DECISION AND REASONS THEREOF :-  

Issue Nos. 5  :-

The plaintiffs in their plaint as well as evidence stated that the father 

of the plaintiff Late Debendra Nath Choudhury during his lifetime in the 

year 1936 came into possession of the Schedule-A land claiming right in the 

said  land  and  continued  to  occupy  the  same  exclusively,  continuously, 

peacefully and openly by asserting hostile title thereon since 1936 without 

interruption from anybody by constructing residential houses thereon and 

denying  the  title  of  the  true  owners  namely  Harakanta  Choudhury  and 

Mahendra  Choudhury,  since  deceased.  The  father  of  the  plaintiff  Late 

Debendra Nath Choudhury after coming into possession of the Schedule-A 

land  initially  constructed  a  Thatched  house  and  thereafter  constructed 

another Assam type house by taking permission from the then Municipal 

Board, Guwahati vide permission dated 4/2/36 and continued to reside in 

the said houses by occupying the entire 'A' schedule land. Thereafter the 

father  of  the plaintiffs  on 12/10/76 applied for  extension of the existing 

Assam type house and the GMC vide No Objection Certificate dated 7/6/77 

permitted the father of the plaintiffs to extend the said Assam type house 

and accordingly the father of the plaintiffs constructed the extended Assam 



type house over the Schedule-A land in the year 1978 which was assessed 

as Holding No. 15 of Ward No. 24 of GMC. Defendants in their written 

statement as well as evidence stated that Debendra Nath Choudhury used to 

stay and look after their land and the house described in Schedule-A of the 

plaint as permissive occupier and the true owners were satisfied with the 

performance of their brother-in-law who managed the property by paying 

the  taxes  and  revenue  regularly.  The  father  of  the  plaintiffs  was  an 

employee of Gauhati High Court and after his retirement,  he became an 

advocate and started practice in the Courts at Guwahati for which he needed 

a plot of land near the Court premises and requested both the brother-in-

laws, the owners of the land to sell a portion of the 'A' schedule land so that 

he can raise his own residential house thereon. Father of the plaintiffs while 

purchasing 'B' schedule land requested the two brothers as the real owners 

and pattadars of the Schedule-A land and there is no evidence to the effect 

that the father of the plaintiffs occupied the 'A' schedule land denying the 

right, title and interest of its owner in hostile with a defiance and as such, 

question of adverse possession of 'A' schedule land by the father of plaintiff 

does not arise. 

The requirement of law in respect of adverse possession is that the 

possession which is expressly or impliedly in denial of the title of the true 

owner. A person who comes to Court in assertion of his title by adverse 

possession, must show to the satisfaction of the Court that at some given 

point of time, the possession becomes adverse to the true owner. A person 

who wants to prove his title by adverse possession, must prove that he has 

been in possession of property adversely, continuously and has right over a 

period of 12 years or more. If anyone of these factors is lacking, it cannot 

be said that he has made out a case of adverse possession. In the case in 

hand,  plaintiffs  have  failed  to  prove  the  aforesaid  circumstances  of 

acquiring adverse possession. Hence, this issue is decided in negative.   



Issue No. 6 :-  

To acquire the right, title and interest by way of adverse possession, 

the requirement of law is that the possession must be hostile to the true 

owner of the land, it must be continuous and for a period of 12 years or 

more totally denying the title of true owner. Ld. Counsel for the plaintiffs 

has submitted that initially father of the plaintiffs possessed the suit land 

and  thereafter  plaintiffs  possessed  the  suit  land  by  way  of  adverse 

possession and as such, they are entitled for declaration of right, title and 

interest by way of adverse possession. On the other hand, defendants argued 

that father of plaintiffs was in the suit land as permissive possessor and he 

never denied the title of defendants and as permissive possessor, he cannot 

claim adverse possession. In his evidence, DW 1 stated that Debendra Nath 

Choudhury used to stay and look after their land and the house described in 

Schedule-A of the plaint as permissive occupier and the true owners were 

satisfied  with  the  performance of  their  brother-in-law who managed  the 

property  by  paying  the  taxes  and  revenue  regularly.  The  father  of  the 

plaintiffs was an employee of Gauhati High Court and after his retirement, 

he became an advocate and started practice in the Courts at Guwahati for 

which he needed a plot of land near the Court premises and requested both 

the  brother-in-laws,  the  owners  of  the  land  to  sell  a  portion  of  the  'A' 

schedule land so that he can raise his own residential house thereon. In the 

meantime,  father  of  the  defendants  expired  and  the  remaining  brother 

namely Shri Mohendra Choudhury agreed to sell his share to his brother-in-

law Debendra Choudhury with knowledge and consent of the successors of 

Late Harkanta Choudhury, father of the defendants. The plaintiff No. 2 who 

was the purchaser of the 'B' schedule land examined himself as PW 1 and 

when suggested in the cross-examination that Shri Navajyoti Choudhury, 

son of Late Mahendra Choudhury is in occupation of the 'C' schedule land, 

this witness did not deny it,  rather he expressed his ignorance about the 



question of possession and whereas all the three witnesses of the defendants 

specifically proved that Shri Navajyoti Choudhury was given possession of 

the land by the defendants on the basis of an agreement dated 25/1/08 Ext-4 

in presence of plaintiff No. 1 and plaintiffs could not belie the same in their  

cross-examination of defendants witnesses except putting suggestion that 

the plaintiffs are in occupation of the land which was totally denied by the 

defendants witnesses. The requirement of law of adverse possession is that 

the exact year, month and date and time for entering into the land must be 

specifically mentioned. However, in the instant case, plaintiffs have failed 

to  specifically  mention the exact  time and date for  entering into the 'A' 

schedule land. 

Ld. Counsel for the plaintiffs in support of his claim relied upon the 

decision of (i) AIR 1986 Madras 106, (ii) AIR 1981 SC 707, (iii) AIR 1954 

SC 355  and  (iv)  AIR 1965  SC 1553.  However,  I  am of  the  view that 

aforesaid judgments are not befitting to the present case. 

From  the  above  discussions  and  the  scrutiny  of  the  evidence  on 

record, the issue No. 6 is decided against the plaintiffs. 

Issue No. 1 :- 

The  defendants  in  their  WS  although  stated  that  the  suit  is  not 

maintainable, but they have not specifically stated as to why the suit is not 

maintainable. In such circumstances, I am of the view that the suit is very 

much maintainable.

Issue No. 2 :-

The suit is for declaration of right, title and interest by way of adverse 



possession  and  injunction.  Plaintiffs  stated  that  the  suit  land  is  in  their 

continuous possession since the days of their father and thereby claiming 

right openly and adversely. However, defendants in their WS categorically 

stated that plaintiffs' father was the permissive occupier in the suit land and 

Schedule-C land is not in the possession of plaintiff side. Plaintiffs stated 

that on 26/10/08 and 11/1/09, defendant No. 1 threatened to sell the suit 

land. In view of above facts and circumstances, I am of the view that there 

is a cause of action for the suit. 

Issue No. 4 :-

With  regard  to  question  of  non-joinder  of  necessary  parties,  it  is 

submitted  that  the 'B'  schedule  land was purchased by the father  of  the 

plaintiffs from its true owner in the name of his sons, the plaintiff No. 2 and 

his brother Shri Prasanta Choudhury, but surprisingly Prasanta Choudhury 

is not impleaded in the suit either as plaintiff or as proforma defendant and 

without the presence of said Prasanta Choudhury, the proper adjudication of 

the matter cannot be made. Further, one Shri Navajyoti Choudhury, who 

happened  to  be  the  son  of  Late  Mahendra  Choudhury  @ Mohim from 

whom the plaintiffs said to have purchased his share of land, entered into an 

agreement with the defendants in respect of the 'C' schedule land which was 

in his occupation since 25/1/08 by constructing a temporary house therein 

and said Navajyoti Choudhury is a necessary party in the suit and as such, 

in his absence, the suit  cannot be adjudicated properly. Under the above 

circumstances, the issue No. 4 is decided in affirmative. 

Issue No. 3 :-

Plaintiffs in their plaint as well as evidence stated that Schedule-C 

suit land is in possession of the plaintiffs since the days of their father for 



more than 12 years claiming thereon right, title and interest and cause of 

action for the suit arose on 26/10/08 and on 11/1/09 when the defendant No. 

1 threatened to sell the suit land. In a suit for declaration of right, title and 

interest by way of adverse possession as per Article 65 of Limitation Act is 

12 years and as such, I am of the view that the suit has been filed within the 

period of limitation. 

Issue No. 7 and 8 :-

In  view of  the  decision  of  issue  Nos.  5  and  6,  plaintiffs  are  not 

entitled to any relief as prayed for. 

O R D E R

In the result, the suit is dismissed on contest. Parties will bear their 

own costs. 

Let the decree be drawn up accordingly.

Given under my hand and seal of this Court on this the 17th day of 

May, 2012.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.


