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JUDGMENT

1.       The prosecution case in brief is that one Arfan Ali lodged an ejahar with 

the Officer in Charge of Panbazar police station on 3-1-2004 alleging therein that 

accused Makibur Rahman took Rs. 82000/- from the said Arfan Ali in the month 

of June, 2001 on the promise of arranging a permit for kerosene and salt but 

neither paid the amount nor arranged the permit.  When on 3-1-2004 at about 

3.00 pm at DC Court,  Arfan Ali came across the said accused he was asked 

about the permit. But the accused feigned ignorance about the permit and the 



money. Thereafter on the same day at about 4.30 pm while the said Arfan Ali 

was waiting at the bus stop near the DC Court, accused Makibur Rahman along 

with one Raju inflicted 4/5 knife blows on his head and after inflicting the blows 

and throwing him to the ground they went away. Thereafter a police person on 

duty  at  the  DC Court  took him to  hospital.  On the  basis  of  the  said  ejahar 

Panbazar P.S. case No. 4/2004 under sections 326/307/34 IPC was registered. 

On completion of investigation police submitted charge sheet against the above 

named four accused persons under sections 341/323/34 IPC. 

2.       On  appearance  before  court  copies  of  all  relevant  documents  were 

furnished to the accused persons. After hearing both sides, perusing case record, 

case diary and on prima facie materials of offences under sections 341/323/34 

IPC  being  found  against  the  accused  persons,  particulars  of  the  aforesaid 

offences were explained to the accused persons to which they pleaded not guilty 

and claimed to be tried. 

3.         Prosecution in support of its case examined 5 (five) witnesses and 

exhibited 2 (two) documents. While under examination under examination 313 

CrPC  all  the  accused  persons  denied  the  allegations  leveled  against  them. 

Defense side refused to adduce any evidence. 

4.       I have heard the argument of both sides, perused the case record and 

considered the same.

The points for determination are as under:

a) Whether the accused persons on 3-1-2004 at about 4.30 pm at a bus stop 

near the DC Court under Panbazar police station, in furtherance of their 

common intention, voluntarily obstructed Arfan Ali so as to prevent him 

from proceeding in the direction in which he had a right to proceed and 

thereby  committed  an  offence  punishable  under  section  341  read  with 

section 34 IPC?

b) Whether the accused persons on 3-1-2004 at about 4.30 pm at a bus stop 

near the DC Court under Panbazar police station, in furtherance of their 

common  intention,  voluntarily  caused  hurt  to  Arfan  Ali  and  thereby 

committed an offence punishable under section 323 read with section 34 

IPC?

Discussion of evidence, decision and reasons therefor:

Point for determination No. (a):
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5.        For an offence of wrongful restraint punishable under section 341 IPC 

two  ingredients  are  necessary:  firstly  voluntary  obstruction  of  a  person  and 

secondly the obstruction must be such as to prevent that person from proceeding 

in any direction in which he has a right to proceed.

6.         PW-1 Arfan Ali is the informant as well as the alleged victim of the case.  

He  lodged  the  ejahar  which  is  exhibited  as  exhibit-1  and  he  admitted  his 

signature  thereon  which  is  exhibited  as  exhibit-1(1).  With  regard  to  the 

allegation of wrongful restraint, in his ejahar he stated that he was waiting at the 

bus stop near the DC Court when he was attacked. In his deposition as PW-1 he 

stated that in order to go home he came to the Kachari bus stop so that he can 

aboard a bus when he was attacked. He further deposed that 4/5 persons came 

and caught hold of him from back and accused Makibur inflicted 4/5 knife blows 

on his head. If we go by his ejahar, PW-1 was waiting at the time of the attack. 

His  subsequent  deposition  also  confirms  the  said  fact.  Therefore  it  neither 

appears from his deposition nor from his ejahar that he was proceeding in any 

direction when prevention and obstruction was caused. The illustration appended 

to section 339 IPC, which defines “Wrongful restraint”, also goes to show that in 

case of wrongful restraint the victim must be proceeding or must have the right 

to pass along a path. In the instant case though PW-1 has a right to wait for the 

bus  at  a  bus  stop,  he  was not  proceeding along a  path  in  any direction and 

according to him he was waiting at the relevant point of time. Therefore it does 

not appear that he was restrained from proceeding in any direction in which he 

had a right to proceed.

          For the aforesaid reasons the point for determination No. (a) is answered 

in the negative. All the accused persons are acquitted of the charge under section 

341 IPC read with section 34 of IPC.

Point for determination No. (b):

7.      ‘Hurt’ is defined in section 319 IPC as whoever causes bodily pain, disease 

or infirmity to any person is said to cause hurt. Therefore whoever voluntarily 

causes hurt must cause one or more of the three things mentioned in section 319 

of IPC.

         Arfan Ali who lodged the ejahar (exhibit-1) deposed in court as PW-1 and 

in his deposition he completely corroborated his ejahar. In the ejahar he stated 

that he gave Rs.82000/- in the month of June, 2001 to accused Makibur Rahman 

for arranging a permit for kerosene and salt. But the accused did not arrange the 
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permit and did not return the money. On 3-1-2004 at about 3.00 pm at DC court 

Arfan Ali met  accused Makibur Rahman and asked about the permit  and the 

money but the accused feigned ignorance. When on the same day at about 4.30 

pm the said Arfan Ali was waiting at the bus stop near the DC Court, accused 

Makibur Rahman along with one Raju inflicted 4/5 knife blows on his head and 

after  inflicting  the  blows  and  throwing  him to  the  ground  they  went  away. 

Thereafter a police person who was on duty at DC Court took him to hospital.

8.           In his deposition as PW-1 he corroborated and supported his ejahar in  

its  entirety.  It  is  an  established  position  of  law  that  ejahar  is  not  the 

encyclopaedia of all the events that take place in a transaction but the same must 

contain the necessary gist of the alleged occurrence constituting the offence(s). 

Elaborating the ejahar he deposed that accused Makibur took Rs.82000/- from 

him on the promise of arranging a permit of kerosene oil but did not keep his 

promise. On 3-1-2004 he was called to the DC court on the promise that either 

the  permit  or  the  money  will  be  paid  on  that  day.  PW-1  came  to  court 

accordingly with one Gajen Kalita who deposed in court as PW-2. At the DC 

court they discussed with Makibur about the permit. PW-1 asked him to give 

either  the  permit  or  the  money.  Then  accused  Makibur  assured  him  that 

something will be done on that day. PW-1 then said that he (PW-1) should not be 

cheated like that by giving repeated assurances and there was an exchange of 

verbal  abuses.  Thereafter  in  order  to  go  home  PW-1 proceeded  towards  the 

Kachari bus stop to aboard a bus. At that time 4/5 persons caught hold of him 

from back and accused Makibur inflicted 4/5 blows with a knife on his head and 

took away his documents. Thereafter a constable came and took him to Panbazar 

wherefrom  he  was  taken  to  MMC  Hospital  for  treatment.  In  his  cross 

examination nothing could be elicited to indicate that what he deposed in his 

examination in chief was untrue or that he is a witness who is unreliable. Rather 

in his cross examination he reiterated about the attack. 

9.        The deposition of PW-1 is corroborated and supported by PW-2 with 

regard to the coming of DC court,  meeting of Makibur, discussion about the 

permit, preparation to come back home, catching hold of Arfan Ali and attempt 

by Makibur to inflict blow with a knife. It is important to note that PW-2 did not 

say anything about the inflicting of the knife blows by accused Makibur. He 

deposed that accused Makibur was about to inflict blows on Arfan Ali with a 

knife. This omission gets explained by his deposition that when he saw Makibur 
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drawing a knife in an attempt to inflict blows on Arfan Ali, out of fear he (PW-2) 

got into a bus and came away from the scene and informed the family members 

of Arfan Ali.  It  is  for  this reason that  PW-2 did not  see the blows given by 

accused Makibur with the knife on Arfan Ali. The fact that it was PW-2 who 

informed the  family  members  of  Arfan Ali  is  supported by PW-1 Arfan Ali 

himself  when he (PW-1) deposed that it  was Gajen Kalita who informed his 

family members. In the cross examination PW-2 deposed that he saw Arfan Ali 

being embraced but did not see the blows. His deposition, while under cross 

examination, that he did not see the knife blows is only a reiteration of the same 

fact which he deposed while under examination in chief. This rather raises his 

credibility  without impeaching his  trustworthiness.  This  further  goes to  show 

that his deposition does not suffer from any embellishment, exaggeration, and 

falsehood. It was natural for PW-2 that he did not see the subsequent knife blows 

as he went away from the scene out of fear.

         PW-3 (Md. Isahoque Ali) deposed that he does not know anything about 

the occurrence except the fact that Arfan Ali lodged the case. As such he is not 

of any help to the court. Further there is no mention of his presence at the time of 

the occurrence at the place of occurrence by any of the witnesses.

10.          PW-5 (Hem Ch. Barman) is the constable who is mentioned in the 

ejahar (exhibit-1) as well as in the deposition PW-1. It is worthwhile to refer 

here that PW-1 deposed that a constable saw him and he was taken to Panbazar 

by  him  wherefrom  PW-1  was  given  medical  treatment  at  MMC  Hospital. 

Supporting each other, PW-5 also deposed that on 3-1-2004 he was on duty at 

the gate of DC office when he was told by a person at around 3.00 pm/3.30 pm 

that there has been a commotion at CJM (K) court. He came running and saw an 

injured  person  with  blood  oozing  out  of  his  face.  According  to  him  the 

commotion took place on the  road in  front  of  CJM (K) court.  PW-5 further 

deposed that when he asked about the people involved in the quarrel he was told 

that they went away in a city bus. Thereafter he took the injured to Panbazar 

police station and handed him over to the officer. His deposition in examination 

in chief completely remained unassailed in his cross examination. PW-5 did not 

state in his examination in chief that he saw the quarrel or the assailants.  He 

reiterated the same thing in his cross examination stating that he did not see the 

giving of blows nor did he see the accused persons.  Therefore PW-5 is also 

found  to  a  neutral,  independent  and  trustworthy  witness  without  any 
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exaggeration whose narration of the events is supported PW-1. That Arfan Ali 

sustained  injuries  is  also  supported  by  PW-4  (Amulya  Deka)  who  is  the 

investigating  officer  of  the  case  and  submitted  the  charge  sheet  which  is 

exhibited as exhibit-2 and he admitted his signature on the charge sheet which is 

exhibited as exhibit-2(1). PW-4 deposed, apart from the usual narration of the 

investigation conducted by him, that Arfan Ali sustained injuries and they caused 

medical treatment of him after which medical report was collected. While under 

cross examination he reiterated the fact that the occurrence took place on the 

other side of the road in front of DC court. The only set back in his investigation, 

as revealed from his cross examination, that he did not seize any knife. Except 

this failure to seize the knife there is nothing in his cross examination to suggest 

that the investigation is tainted and not trustworthy. The failure on the part of the 

investigating officer  to seize  the knife  appears to  have an explanation in the 

deposition of PW-5 as well as PW-4. As we have already seen that PW-5 has 

deposed that he was told that the accused persons after the occurrence went away 

in a city bus. PW-4 has deposed, inter alia, that accused Makibur obtained bail 

from court.  Perusal of the case record supports his deposition.  Vide an order 

dated 22-1-2004, Hon’ble Sessions Judge, Kamrup was pleased to extend the 

benefit of pre-arrest bail to accused Makibur Rahman. As such the investigating 

officer was not able to seize the knife as the accused persons went away from the 

place of occurrence immediately after the occurrence and thereafter pre-arrest 

bail  was  obtained  by  accused  Makibur  Rahman,  who,  as  revealed  from the 

foregoing discussion, used the knife.

11.       The  learned  defense  counsel  contended  that  as  the  doctor  was  not 

examined by the prosecution side the prosecution story is not believable. With 

all respect this court is unable to concur with the contention so advanced. When 

the entire story is established by cogent and reliable witnesses, non examination 

of the doctor can never be a ground to throw away the whole prosecution story. 

This is a case where there are no inherent discrepancies in the deposition of the 

prosecution  witnesses.  All  of  them  are  found  to  be  trustworthy  and  above 

reproach. The learned counsel further contended that the deposition of PW-2 that 

he went away from the place of occurrence out fear leaving the person behind 

with whom he came to DC court is not natural on his part. True it is that PW-2 

did not come to the rescue of the person with whom he came and instead went 

away from the scene out of fear. But we have to remember that the response of a 
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witness  to  a  crime  differs  from person  to  person  and  the  same  is  therefore 

individualistic. Some may come to the rescue of the victim but others may not. 

Though PW-2 did not come to the rescue of Arfan Ali at the relevant time but he 

went to the family members of Arfan Ali to inform them about the occurrence. 

His response to the occurrence therefore is limited to that extent. His failure to 

rescue Arfan Ali  therefore can not be taken to be a ground to disbelieve his 

otherwise cogent and trustworthy deposition in court.

12.           Now, as is evident from the foregoing discussion, in his deposition 

PW-1 could  not  name  any of  the  other  accused  persons  nor  identified  them 

except accused Makibur Rahman who according to PW-1 gave the knife blows. 

As indicated  earlier  PW-1 and PW-2 who are  the key witnesses  of  the  case 

deposed that PW-1(Arfan Ali) was caught hold of from back. PW-1 deposed that 

around 4/5 persons caught hold of him from back and accused Makibur inflicted 

the knife blows. It, therefore, is clear that the other assailants by catching hold of 

Arfan Ali from back enabled accused Makibur Rahman to inflict the blows on 

him. As PW-1 was caught hold of from back it was not possible for him to look 

at the faces of the assailants. But PW-1 could clearly and unmistakably identified 

accused Makibur Rahman as he was on the front side of PW-1 during the attack. 

PW-1 deposed in his own words “I came to bus stop to aboard a bus to go home 

when 4/5 persons caught hold of me from back and Makibur inflicted 4/5 blows 

with  a  knife  on  my  head  and  snatched  away  documents  from  my  hand.” 

Therefore there is no mistake as to the identity of accused Makibur Rahman who 

inflicted  the  blows  with  the  knife.  To  say  that  the  remaining  three  accused 

persons were the 4/5 persons who caught hold of Arfan Ali from back enabling 

accused Makibur Rahman to inflict the knife blows would be, in absence of clear 

and  definite  identification,  a  little  unsafe.  Situated  thus  the  remaining  three 

accused persons should get the benefit of doubt. 

13.        For the foregoing discussion and reasons the point for determination No.

(b)  is  answered in part.  Prosecution side has been able  to prove beyond any 

reasonable  doubt  that  the  accused  Makibur  Rahman  voluntarily  caused  hurt 

punishable under section 323 IPC to Arfan Ali on 3-1-2004 at about 4.30 pm at a 

bus stop near the DC Court under Panbazar police station and accordingly he is 

found guilty of the said offence and accordingly he is convicted of the same. 

Prosecution side could not prove the case beyond reasonable doubt against the 

remaining three  accused persons  namely  Jainal  Abedin,  Mahibur  Rahman @ 
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Malibu  Rahman,  and  Mostak  Saikia  @  Mostak  Seikh  @  Raja  Ali  and 

accordingly they are given the benefit  of doubt.  As such these three accused 

persons are found not guilty and they are acquitted of  the charge of  offence 

under section 323/34 IPC. They be set at liberty forthwith.

14.           Accused Makibur Rahman on being so convicted under section 323 

IPC  it  is  necessary  for  this  court  to  consider  whether  the  benefits  of  the 

provisions  of  the Probation of  Offenders  Act,  1958 can be extended to him. 

Having regard to the circumstances of the case, the manner in which the offence 

was committed by the convict against a person who was returning home, the 

manner of repeated knife blows is indicative of brutality and depravity on the 

part of the said convict and therefore punishment need to be imposed to deter 

him from committing similar offence in future and deter others from committing 

such kind of offence and therefore the benefits of the provisions of the aforesaid 

Act can not be extended to the convicted person.

15.         The aggravating circumstances of the case are that the convict dealt  

repeated knife blows on the victim, there was no provocation on the part of the 

victim, the victim was returning home and waiting for a bus to get into. Further 

the convict pursued the victim to the spot and committed the crime in broad day 

light not far from the courts of law.  The convict did not show any mercy to the 

man  who  was  pitted  against  him  and  his  co-assailants.  The  mitigating 

circumstance is that the accused is a businessman of about 38 years of age. The 

fact  that  the  accused  persons  faced  trial  since  2005  could  not  be  taken into 

consideration  as  one  of  the  mitigating  circumstances  as  the  delay  is  largely 

attributable to the irregular attendance in court by one or the other of the accused 

persons  for  which  NBWA  came  to  be  issued  on  several  occasions  during 

evidence taking stage, as revealed from the case record. It is submitted by the 

learned defense  counsel  during argument,  that  accused Makibur  Rahman has 

been suffering from some sort of disorder lately for which he could not write his 

name and it is also seen from the case record that in the ‘attendance sheets’ filed 

in court  after  6-7-2007 on various fixed dates as  well  as in the statement  of 

defense recorded under section 313 CrPC he put his thumb impression. However 

in  his  bail  bond  submitted  on  30-6-2006  he  put  his  full  signature.  In  the 

attendance sheet dated 6-7-2007 he, along with the other accused persons, put his 

full signature which indicates that his disorder is recent. I have taken due notice 

of the same.  The court in imposing sentence must consider not only personal 
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circumstances but also the need to punish the convicted person, a punishment 

which must be just in all the circumstances, the need to protect the community, 

the need for a very strong denunciation of the conduct of the convicted person, 

having regard to the fact that he must be sentenced according to law, the need to 

generally  deter  others  who  might  be  like  minded  from  committing  similar 

offence. There is also, in my view, in this case a need to specifically deter him 

from committing offences in the future. The primary sentencing considerations 

in this case are punishment, deterrence, both personal and general, vindication 

for  the  victim,  denunciation  of  the  conduct  of  the  convicted  person  and 

promotion of respect for the rule of law. In sentencing, I take account of all the 

matters  I  have  referred  to  including  the  statutory  maximum  penalty  for  the 

offence under section 323 IPC.

16.       In my opinion in the factual background of this case the aggravating 

circumstances would outweigh the mitigating circumstances of the case. Having 

due regard to the sentencing considerations referred to above,  the age of the 

convict, his vocation, absence of any previous criminal antecedents against him 

in view of this court the following sentence would meet the ends of justice. For 

offence punishable under section 323 IPC he is sentenced to undergo 6 (six) 

months rigorous imprisonment with a fine of Rs. 1000/- (Rupees one thousand 

only). In default  to pay the fine he shall  undergo simple imprisonment  for 1 

(one) month. Any period of detention undergone by the convict shall be set off 

against  the sentence of imprisonment  in view of section 428 CrPC. The bail 

bonds of the three acquitted accused persons as well  as the bail  bond of the 

convict are extended for a period of six months in view of section 437A CrPC. 

Furnish a free copy of the judgment to the convicted person.

17.        The judgment is pronounced in open court and given under my hand and 

seal on this 13th March, 2012.

           Judicial Magistrate, 1st Class,

                                                                                   Kamrup at Guwahati
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