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JUDGMENT

1.       The prosecution case in brief is that one Tilak Bayan lodged an ejahar on 

15-4-2005 with the In Charge of Chamaria out post alleging therein that on the 

same  day  at  about  3.00 pm while  he  was shopping at  Chamaria  market  the 

accused  namely  Jahangir  Ali  taking  the  opportunity  committed  theft  of  his 

bicycle.  Thereafter  along with some of his friends he caught the accused red 

handed with the cycle at distance of about 3 miles from Chamaria Market at a 

place called Alokjari. On the basis of the ejahar Chamaria P.P GDE No. 169 

dated  15-4-2005 was entered,  whereafter,  Boko  P.S.  Case  No.75/2005 under 

sections  379/411  IPC  was  registered.  On  completion  of  investigation  police 



submitted charge sheet against the above named accused person under sections 

379/411 IPC.

2.       On  appearance  before  court  copies  of  all  relevant  documents  were 

furnished to  the accused person under  section  207 CrPC. After  hearing both 

sides,  after  perusing case  record,  case  diary  and on prima  facie  materials  of 

offences under sections 379/411 IPC being found against the accused person, my 

learned predecessor  in  office  on 22-5-2008 framed formal  charges  under  the 

aforesaid sections of law. The accused person pleaded not guilty and claimed to 

be tried when the charges were read over and explained to him by my learned 

predecessor in office. Inadvertently, however, my learned predecessor in office 

did not fill up the charge form and the same remained to be filled up. At the time 

of preparation of judgment which was fixed on 3-4-2012 for pronouncement, I 

found that the charge form was not filled up. As such on the said date I filled up 

the charge form as  per  order  dated  22-5-2008 and same was kept  with case 

record and another date was fixed for pronouncement of judgment.

3.       Prosecution  in  support  of  its  case  examined  4  (four)  witnesses  and 

exhibited 2 (two) documents. While under examination under section 313 CrPC 

the accused completely denied the allegation leveled against him. Defense side 

refused to adduce any evidence. 

4.     I  have  heard  the  argument  of  both  sides,  perused  the  case  record  and 

considered the same.

The points for determination are as under:

a) Whether the accused person on 15-4-2005 at about 3.00 pm at Chamaria 

Market  under  Boko  police  station  with  intent  to  remove  a  bicycle 

dishonestly and without consent from the possession Tilak Bayan moved 

the bicycle and thereby committed an offence punishable under section 

379 of IPC? 

b) Whether the accused person on 15-4-2005 at about 3.00 pm at Chamaria 

Market under Boko police station dishonestly received or retained a stolen 

bicycle knowing or having reason to believe the same to be stolen property 

and thereby committed an offence punishable under section 411 of IPC?

Discussion of evidence, decision and reasons therefor:

For convenience both the points are taken up together for discussion as they are 

interrelated.

5.       In order to constitute theft punishable under section 379 IPC five factors 

are essential namely:
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a) Dishonest intention to take property,

b) The property must be movable,

c) It should be taken out of the possession of another person,

d) It should be taken without the consent of that person, and

e) There must be some moving of the property in order to accomplish the 

taking of it.

               The essence of the offence of receiving stolen property under section  

411 IPC consists in the receipt or retention, with full knowledge at the time of 

receipt or retention that the property was obtained in one of the ways specified in 

section 410 IPC. It is immaterial whether the receiver knows or not who stole it. 

The  class  of  persons  against  whom it  is  directed  is  a  class  to  whom these 

alternative words apply-“knowing or having reason to believe the same to be 

stolen property”

6.       The informant namely Tilak Bayan who lodged the ejahar died before he 

could depose in court. Therefore the ejahar remained not proved. The FIR is not 

a substantive piece of evidence and the same, had it been proved, could have 

been used to corroborate or contradict the informant.  In a situation when the 

informant is not produced in court as an witness and the FIR remains not proved 

the Hon’ble Supreme Court held in Krishna Mochi v. State of Bihar reported 

in  (2002)  6  SCC  81  that  the  case  would  depend  upon  the  other  evidence  

produced by the prosecution and non examination of the informant could not  

affect the prosecution case. The law laid down by the Hon’ble Supreme Court 

therefore dispels the contention of the learned defense counsel that as the ejahar 

was not proved the prosecution case has to be rejected.

7.        PW-1 (Sanjib Sarma) is one of the friends of the now deceased informant.  

According to him on 15-4-2005 at about 2.30-3.00 pm he went to watch a cricket 

match in a field near Chamaria bazaar. There he was told by the informant that 

his (informant’s) cycle had been stolen. Thereafter they along with their friends 

went out  searching the cycle in four directions.  After  going about 5 km one 

Banmali (PW-2) who also went looking for the cycle identified one cycle out of 

two kept by the side of the road to be that of the informant’s. When the boy with 

whom the cycle was found was asked as to whose cycle that was, he replied that 

the cycle was his. Then they wanted to go to his house and ask the persons of his 

village. After going about one kilometer the said boy tried to flee away but he 

was caught. When people gathered the boy was handed over in Chamaria out 

post. PW-1 further deposed that thereafter he came to know that the name of the 
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boy was Jahangir. The cycle was seized by police in his presence and he signed 

as a witness. 

8.      PW-1 was cross examined by the learned defense counsel but the entire 

deposition given in examination in chief  remained completely unassailed and 

unshaken.  Rather  it  was  clarified in  cross  examination  that  the cycle  was of 

green  colour  and  22  inches  high.  PW-2 (Banamali  Kalita)  and  PW-3 (Kajal 

Choudhury) are two other friends of the informant who went for searching the 

bicycle immediately after it was stolen. Broadly in tune with the deposition of 

PW-1, they also reiterated the same version as that of the PW-1. Banamali Kalita 

has deposed that he along with Sanjeeb Sarma went about 3/4 kilometer  and 

caught the accused red handed at a place called Alokjhari. It is worthwhile to 

remember  here  that  PW-1  said  in  his  deposition  that  it  was  Banamali  who 

recognized the bicycle. Therefore they corroborated each other on a very vital 

and material  aspect  of the prosecution case.  PW-3 Kajal Choudhury has also 

deposed that at a place called Alokjhari the cycle of Tilak (informant) was found 

in the hand of Jahangir i.e. the present accused person. PW-3 further deposed 

that the accused was caught red handed. All of these three witnesses deposed that 

the accused was handed over to police. Respective cross examination of PW-2 

and  PW-3 could  not  demolish  their  credibility  and  trustworthiness  and  their 

narration  of  the  prosecution  story  remained  unshaken  completely.  The 

aforementioned  three  witnesses  are  independent  witnesses.  They  have  no 

previous enmity with the accused to implicate him in the case. Their friendship 

with the now deceased informant has nothing to do with their otherwise cogent, 

truthful and reliable deposition. PW-1 even said that he came to know of the 

accused only after he was caught red handed and it was then that the name of the 

accused became known to him. Their unembellished account of the occurrence 

rules out a concocted story.  

9.         The investigating officer Nilotpal Mishra has deposed as PW-4. He stated 

that the accused was handed over to him along with a cycle by some persons. He 

seized the cycle vide seizure list which is exhibited as Exhibit-1 and gave the 

bicycle  to  the  informant.  As  per  the  version  of  the  first  three  prosecution 

witnesses the occurrence took place around 3.00 pm. The seizure list (Exhibit-1) 

reveals that the time of the seizure was noted as 5.40 pm on 15-4-2005 and the 

description of  the seized article given in the seizure list  reveals  that  a  green 

coloured, full chained Hero bicycle was seized. PW-1 deposed that the cycle was 

of green colour. The seizure list and his deposition are found corroborating and 
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supportive of each other. Further he admitted his signature [Exhibit-1(1)] on the 

seizure list and PW-3 admitted his signature [Exhibit-1(2)] on the seizure list. 

The fact that PW-3 deposed that the cycle was of blue colour does not help the 

defense  case  as  the  variation  is  attributable  to  his  individual  power  of 

recollection. 

10.         From the time of the theft and the time of seizure of the bicycle it is 

very clear that the accused was handed over to police promptly. The time gap of 

about two and half hours between the red handed detection of the accused and he 

being handed over to police is natural as the witnesses deposed that they could 

detect the accused after searching the cycle and going for about some distance 

which is 5 kilometer according to PW-1 and 3/4 kilometer according to PW-2. In 

his statement recorded under section 313 CrPC the accused stated that on the day 

of the occurrence he was at another place. This is clearly a fabrication as the 

accused in an answer to another question asked while recording his statement he 

admitted that the boy with whom the cycle was found replied, when asked as to 

whose cycle that was, that it was his cycle. Further in another answer the accused 

stated that he was sitting by the side of the cycle and there were three cycles. In 

total the accused was asked 39 questions explaining the circumstances appearing 

in the evidence against him while he was examined under section 313 CrPC and 

therefore he had ample opportunity to explain the fact that if he was not present 

on the day of the occurrence at the place of his detection and he was at some 

other place how come he was sitting by the side of the bicycle of the informant 

when he was caught red handed. But the accused failed to give any explanation. 

11.         As per illustration (a) of section 114 of the Evidence Act, 1872  the 

court  may presume that a man who is in possession of stolen goods soon after  

the theft is either the thief or has received the good knowing them to be stolen,  

unless  he  can  account  for  his  possession.  The  safety  valve  against  such 

presumption  is  provided  in  the  same  section.  In  considering  whether  such 

maxims do or do not apply to the particular case the court shall have regard to 

such facts like, as to illustration (a) of the said section, when a shop-keeper has  

in his till a marked rupee soon after it was stolen, and can not account for its  

possession specifically, but is continually receiving rupees in the course of his  

business. The question as to which of the two presumptions is to be drawn will 

depend upon the facts of each particular case. 

12.      The mere fact  of recent possession of stolen property is,  in general,  

evidence of  theft,  not  of  receipt  of  stolen property with guilty knowledge.  It 
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would be a reasonable presumption that the accused had committed theft if he is 

seen  with  the  stolen  property  almost  immediately  after  the  occurrence  in 

circumstances  when  he  is  found  with  the  stolen  property.  Such  an  inference 

would not be an inference of law; it would be a pure inference of fact. It would 

be open to the accused to explain that he was with the stolen property for some 

innocent purpose, but in the absence of such explanation, the presumption will 

be that he had taken part in the offence. 

13.         The present accused has failed to account for the possession of the  

stolen bicycle. In the instant case the witnesses did not see the fact of stealing of 

the bicycle by the accused. But the accused was found with the bicycle almost 

immediately  after  the  theft.  Clearly  the  accused  is  not  in  the  business  of 

continually receiving green bicycles. Even if he is in such business the accused 

did not indicated the same to this court in his statement  of defense recorded 

under section 313 CrPC. Therefore it can safely be concluded that the accused 

did not receive the bicycle during the course of his business. The time of the 

occurrence  and  subsequent  search  of  the  bicycle  by  the  informant  and  his 

friends, detection of the accused along with the bicycle almost immediately after 

going along the road for some distance and bringing him over from the place of 

his detection to Chamaria out post with a purpose to hand him over to police 

clearly indicate that it was him who committed the theft of the vehicle and he did 

not  receive  the  bicycle  from  any  other  person.  There  is  no  mention  in  the 

evidence  of  independent  witnesses  that  the  accused  ever  told  them  that  he 

received  the  cycle  from  another  person  neither  the  accused  stated  in  his 

statement  of  defense  that  he  received  the  bicycle  from  another.  This  court 

therefore has no doubt and difficulty in concluding and presuming that it was 

Jahangir Hussain i.e. the present accused who committed the theft of the bicycle 

belonging to Tilak Bayan.

            For the aforesaid reasons and discussion the point for determination No.

(a) is answered in the affirmative and point for determination No. (b) is answered 

in the negative. 

14.      The prosecution side has been able to prove the charge under section 379 

of  IPC  against  the  accused  person  namely  Jahangir  Hussain  beyond  any 

reasonable doubt. Accordingly the accused is found guilty of the offence of theft 

punishable under section 379 IPC and he is convicted of the said offence. The 

accused is acquitted of charge under section 411 IPC.
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15.       Having so convicted the question which this court must ask itself is 

whether the benefit of the provisions of the Probation of Offenders Act, 1958 can 

be extended to the convicted person. Having regard to the circumstances of the 

case,  the  manner  in  which  the  offence  was  committed  by  him  by  taking 

advantage of the informant being busy in shopping, some sort of punishment 

need to be imposed to deter him from committing similar offence in future and 

deter others from committing such kind of offence and therefore the benefits of 

the provisions of the aforesaid Act can not be extended to the convicted person.

16.       The aggravating circumstances of the case are that the accused took 

advantage of a man who came to shop in a market,  the accused though was 

caught red handed he went on denying the fact that he committed the theft and 

compelled the witnesses to come to court to depose and thereby to undergo the 

strain of court proceeding and his continued denial of offence speaks volume of 

the fact that he has no repentance of the crime committed by him. The mitigating 

circumstances of the case are that the accused is a young married man of about 

24 years of age as stated by him during examination under section 313 CrPC and 

therefore at the time of the occurrence he was almost a juvenile and immediately 

after  the  occurrence  the  stolen  bicycle  was  returned to  the  informant  by  the 

police. I have given my due regard to the same. I have also considered the fact 

that the convicted person was immediately arrested after the occurrence and was 

sent  to  jail  where  he  remained  from  16-4-2005  to  28-4-2005  before  being 

released on bail. Subsequently also due to his failure to attend court on fixed date 

of hearing during trial he remained in judicial custody for a period of 20 days 

before  being  released  on  fresh  bail.  The  court  in  imposing  sentence  must 

consider  not  only  personal  circumstances  but  also  the  need  to  punish  the 

convicted person, a punishment which must be just in all the circumstances, the 

need to protect the community, the need for a very strong denunciation of the 

conduct  of  the  convicted  person,  having  regard  to  the  fact  that  he  must  be 

sentenced according to law and the need to generally deter others who might be 

like minded from committing similar offences. There is also, in my view, in this 

case a need to specifically deter him from committing offence in the future. In 

my  view,  the  primary sentencing considerations  in  this  case  are  punishment, 

deterrence,  both  personal  and  general,  denunciation  of  the  conduct  and 

promotion of respect for the rule of law. In sentencing, I take account of all the 

matters  I  have  referred  to  including  the  statutory  maximum  penalty  for  the 

offence.
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17.       I have heard the convict in person as well as his learned counsel Mr. D. 

K. Dutta on the question of sentence and considered the prayer for  a lenient 

sentence. The convict stated that he has two very young sons and he is the only 

earning member of the family and that he already suffered imprisonment and if 

after all these years he is sent to jail again his family would suffer. Having due 

regard to the sentencing considerations referred to above, particularly the age of 

the convict, absence of any previous criminal antecedents, the accused being a 

family man with a son and wife, the accused being the only earning member of 

the family and the possible adverse affect of a jail sentence after all these years 

of the occurrence would have on his family in view of this court the sentence of 

simple imprisonment of 1 (one) month would meet the ends of justice. Hence for 

offence  of  committing  theft  punishable  under  section  379 IPC the  convicted 

person is sentenced to undergo 1 (one) month of simple imprisonment with a 

fine of Rs. 300/- (Rupees three hundreds) only. In default to pay the fine the 

convicted person shall undergo simple imprisonment of 7 (seven) days. Keeping 

in mind section 354(4) CrPC this court has imposed less than three months in 

this  case  considering particularly  the age of  the convict  among other  factors 

indicated above.  The period of detention already undergone by the convicted 

person shall be set off against the sentence of imprisonment in view of section 

428 CrPC.  His bail  bond is  extended for  a  period of  six  months  in  view of 

section 437A of CrPC. Furnish a free copy of the judgment to the convicted 

person.

18.     The judgment is pronounced in open court and given under my hand and 

seal on this 27th day of April, 2012.

          Judicial Magistrate, 1st Class,

                                                                                  Kamrup at Guwahati
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