
IN THE COURT OF JUDICIAL MAGISTRATE, 1st CLASS: KAMRUP 

AT GUWAHATI

G.R. CASE NO: 5759/2006

State

Vs.

                                                     Md. Nur Islam

                                                   (U/S 279/338 IPC)

Present: Sri N.K Das, AJS,

             Judicial Magistrate, 1st class,

             Kamrup at Guwahati

For the state:       Mr. P. Bhatta, Asstt.P.P.

For the defense:  Mr. A. Ali, O. K. Shrestha, M. Hoque, R.H. Ahmed, 

Advocates.

        

Evidence recorded on:                   24-10-2008, 7-10-2010, 26-11-2010 and 6-9-

2011

Statement of defense recorded on: 29-11-2011 

Argument heard on:                        8-12-2011 and 2-4-2012

Judgment delivered on:                  13-4-2012

JUDGMENT

1.          The prosecution case in brief is that on 12-8-2006 at about 11.30 am 

near Makeli Chowk under Boko police station a Tata Sumo bearing number AS-

01-L-5175 driven in high speed, rashly and negligently from Bhalukkata towards 

Makeli dashed one Md. Hasim Ali aged about 60 years from behind while he 

was walking and thereby caused grievous injuries to him. Thereafter Mrs. Putula 

Bibi, wife of the said Hasim Ali lodged an ejahar which was registered as Boko 

p.s.  case  No.  208/2006  under  sections  279/338  IPC.  On  completion  of 



investigation police submitted  charge sheet  against  the above named accused 

under sections 279/338 IPC. 

2.       On  appearance  before  court  copies  of  all  relevant  documents  were 

furnished to the accused person. After hearing both sides, after perusing case 

record,  case  diary  and  on  prima  facie  materials  of  offences  under  sections 

279/338 IPC being found against the accused, my learned predecessor in office 

explained the particulars of the aforesaid offences to the accused to which he 

pleaded not guilty and claimed to be tried.

3.         Prosecution  in  support  of  its  case  examined  6  (six)  witnesses  and 

exhibited 3 (three) documents. While under examination under section 313 CrPC 

the accused completely denied the allegation leveled against him and stated that 

he  did  not  drive  the  offending  vehicle.  Defense  side  refused  to  adduce  any 

evidence.

4.         I have heard the argument of both sides, perused the case record and 

considered the same.

The points for determination are as under:

a. Whether the accused on 12-8-2006 at about 11.30 am near Makeli Chowk 

under Boko police station drove a Tata Sumo bearing number AS-01-L-

5175 on a public way in a manner so rash and negligent as to endanger 

human life or to be likely to cause hurt or injury to any other person and 

thereby committed an offence punishable under section 279 IPC?

b. Whether the accused on 12-8-2006 at about 11.30 am near Makeli Chowk 

under  Boko  police  station  caused  grievous  hurt  to  Md.  Hasim Ali  by 

driving  a  Tata  Sumo  bearing  number  AS-01-L-5175  rashly  and 

negligently as to endanger human life or the personal safety of others and 

thereby committed an offence punishable under section 338 IPC?

Discussion of evidence, decision and reasons therefor:  

5.      For convenience both the points are taken up together for discussion as 

they are interrelated.

For an offence under section 279 IPC two ingredients are necessary. They 

are: Firstly, driving of a vehicle or riding on a public way and secondly, such 

driving or riding must be so rash or negligent as to endanger human life or to be 

likely to cause hurt or injury to  any other person.

 For offence under section 338 IPC grievous hurt must be caused to some 

other person by an act of the accused which is done rashly or negligently.
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6.        Prosecution side has examined 6 (six) witnesses to bring home the 

charges  leveled  against  the  accused  person.  PW-1  Mrs.  Putula  Bibi  is  the 

informant  of  the  case  and  lodged  the  ejahar  (Exhibit-1).  While  under  cross 

examination she deposed that she did not see the occurrence with her own eyes 

as she was at her house at the time of the occurrence. The material part of her 

evidence is heresay. PW-2 Md. Jainal Ali has deposed that victim Hasim Ali was 

going towards Makeli  Masjid  for  namaz.  At that  time the only tata sumo of 

Makeli came out of the village in back gear and hit Hasim Ali as a result of 

which Hasim Ali fell down and he was run over by the vehicle causing fracture 

of the right leg. He further deposed that he along with other persons sent Hasim 

Ali in the same vehicle to medical for treatment. His deposition indicates that he 

saw the occurrence with his own eyes. The fact that the said vehicle was the only 

tata sumo of the locality goes to indicate that he was familiar with the vehicle. 

His further deposition that the injured was sent to the medical for treatment in 

the same vehicle indicates that after the occurrence the vehicle did not fled away, 

and naturally he had the opportunity to recognize and also to ascertain the driver 

of the vehicle. According to him the accident took place due to the fault of the 

driver.

7.          While under cross examination this witness deposed that the distance 

between the place of occurrence and the place where he was standing was 15 

meters. The said distance on a broad day light is not sufficient enough to obscure 

the vision of the said witness in recognizing the driver of the vehicle. He further 

deposed that the name of the driver of the vehicle might be Firoz Ali. According 

to him the present accused did not commit  the occurrence. In his words “the 

accused present today in the dock did not caused the occurrence”. PW-2 deposed 

in court on 24-10-2008. Perusal of the order sheet dated 24-10-2008 reveals that 

the accused was present in the court in person on that day.  The accused also in 

his statement of defense recorded under section 313 CrPC has stated that he did 

not drive the vehicle. PW-3 Tomiz Ali has deposed that he saw the occurrence 

from a  distance  of  around  100  meters.  According  to  him  a  white  coloured 

passengers carrying vehicle took a turn and dashed Hasim Ali. There were two 

persons inside the vehicle and he does not know which one of them was driving 

the vehicle. Therefore PW-3 can not be relied upon in respect of the identity of 

the driver. PW-4 Mubarak Ali has also deposed while under cross examination 

that he does not know who drove the vehicle. PW-5 Gautam Chakraborty is the 
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investigating  officer  who  submitted  the  charge  sheet  (Exhibit-2)  against  the 

present accused on the basis of case diary prepared by the other investigating 

officer (PW-6). His evidence does not help this court to ascertain the identity of 

the driver of the vehicle at the time of the occurrence. 

8.         PW-6  Uma  Charan  Roy  is  the  investigating  officer  who  actually 

conducted  the investigation.  According to  his  deposition  the occurrence  took 

place on 12-8-2006. Informant Putula Bibi lodged the ejahar on 26-8-2006 and it 

was only on 26-8-2006 when he went for investigation of the case. He further 

deposed while under cross examination that he did not found the injured, the 

driver and the vehicle at the place of occurrence which is very natural as no one 

would wait for the arrival of the investigating officer for 13 days from the date of 

occurrence. He deposed that he arrested the accused and allowed him to go on 

bail. But there is nothing in his deposition as to when and where he arrested the 

present accused person. According to him the owner of the vehicle brought the 

vehicle to police station on the next day. He did not explain as to next date of 

which date the owner brought the vehicle. From the context of his deposition the 

next day appears to be 27-8-2006. If that be so, the investigating officer perhaps 

arrested  the  accused  after  lodging  of  the  ejahar.  There  is  nothing  in  his 

deposition to indicate that he positively identified the accused as the one who 

drove the offending vehicle at the relevant point of time. There is no mention of 

even a General Diary Entry in the concerned police station immediately after the 

occurrence.  The investigation of the case is found to be callous,  shoddy and 

devoid of any credibility. In view of the deposition of the eye witness that the 

present accused was not driving the vehicle at the relevant point of time, the 

basic fact of the prosecution case remained not proved. 

9.            It would be appropriate to mention here another aspect of the case. 

After hearing the argument of the case on 8-12-2011 the next date was fixed on 

21-12-2011 for pronouncement of judgment. At the time of preparation of the 

judgment and on scrutiny of the case record I found that the victim himself i.e. 

Hasim Ali was not even listed as a prosecution witness in the list of witnesses 

given  in  the  charge  sheet  (Exhibit-2).  Prosecution  side  also  did  not  file  any 

petition for calling him as a witness. The evidence of the victim is very material 

for  the  just  decision  of  the  case.  Hence  on  21-12-2011  I  deferred  the 

pronouncement of judgment and directed summoning of Hasim Ali as a court 

witness under section 311 of CrPC. Subsequently on 2-4-2012 summons to the 
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said Hasim Ali  was returned reporting that he expired on 27-12-2011 with a 

separate  report  of  death  which  was  accepted.  The  investigating  officer,  for 

reasons best known to him, did not even list the victim himself as a witness. 

Such callousness in the investigation is very disturbing and speaks volume of the 

manner in which some investigating officer investigates offences. 

10.           The net result of the above discussion is that there is serious doubt in 

the mind of the court regarding the fact whether the present  accused actually 

drove the vehicle at the relevant point of time. Prosecution side even failed to 

prove the very basic aspect of the case. Had the victim been examined, perhaps 

he would have been able to actually identify the driver of the offending vehicle. 

Unfortunately the most important and key witness of the case was left out and 

belated attempt by the court to bring him to court also did not yield any result 

due to his death. 

   For the aforesaid reasons and discussions the points for determination 

are answered in the negative.

11.      The prosecution side failed to prove the case against the accused under 

sections 279/338 IPC. The accused is found not guilty and accordingly he is 

acquitted  of  the  charges  under  sections  279/338  IPC.  He  be  set  at  liberty 

forthwith. His bail bond is extended for a period of six months in view of section 

437A of CrPC.

12.          The judgment is pronounced in open court and given under my hand 

and seal on this 13th day of April, 2012.

          Judicial Magistrate, 1st Class,

                                                                        Kamrup at Guwahati
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