
IN THE COURT OF SPECIAL JUDICIAL MAGISTRATE,ASSAM,GUWAHATI

Present-Ms.N.A.Ahmed,A.J.S.

GR Case no.3272/05
u/s 279/304(A)IPC

State
Vs
Baikuntha Das…….accused

Offence explained on-19.7.10

Evidence recorded on-1.6.11,3.9.11

Argument heard on-28.3.12

Judgment delivered on-31.3.12

Advocates who appeared in this case are-

Sri Santanu Bhattacharyya,A.P.P.  for the prosecution

Smti Jaya Singh,Advocate for the defence

JUDGMENT
The  case  of  the  prosecution  in  brief  is  that  on  28.6.05  one 

Khargeswar Sharma lodged an ejahar before the In-charge Jorabat police out 
post stating inter alia that on 24.6.05 at about 11 am at 10th mile in front of 
petrol pump his nephew Dhanpati Sharma was going by the side of National 
Highway when an oil tanker bearing no.AS 01 G 5542 hit and injured his 
nephew.On  25.4.05  at  about  7  am at  Gauhati  Medical  College  Hospital 
Dhanpati Sharma died.

The  In-charge  of  Jorabat  police  outpost  vide  GDE  no.743 
dtd.28.6.05  forwarded  the  case  to  O/C  Basistha  PS  where  the  case  was 
registered as Basistha PS case no.199/05 u/s 279/304(A)IPC.

Police started investigation and submitted charge sheet against 
the accused u/s 279/304(A)IPC.

Accused thereafter entered his appearance in Court.Copies of 
relevant  documents  furnished  to  the  accused.Particulars  of  offence  u/s 
279/304(A)IPC explained to the accused to which he pleaded not guilty and 
claimed to be tried.

Prosecution  examined  two(2)  witnesses.Statement  of  accused 
recorded  u/s  313  Cr.P.C.Defence  did  not  adduce  any  evidence.Heard 
argument advanced by the Ld.Counsels of both sides.Perused the evidence 
on record carefully.

Points For Determination-
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1)Whether on 24.6.05 at 10th mile National Highway in front of petrol pump 
an Oil  tanker bearing no.AS 01 G 5542 hit  Dhanpati  Sharma nephew of 
informant?

2)Whether the accident took place because of the rash and negligient driving 
of the Oil Tanker?

3)Whether accused was the driver of the Oil Tanker at the time of accident?

4)Whether the accident resulted in death of Dhanpati Sharma?

Discussion,Decision and Reasons for Decision-

Point no.1 & 3-

5)PW2 Chitra Bahadur Thapa deposed in Court that incident took place in 
2005 at about 11 am.That he was standing near petrol pump at 10th mile.That 
informant’s  nephew Dhanpati  Sharma by carrying grass  in  his  back was 
going towards his home.That from the backside an Oil Tanker hit Dhanpati 
Sharma.That Dhanpati was going by his side when the vehicle hit him.

6)Now,although PW1 Khargeswar Sharma deposed in Court that there was 
an accident on the day of incident but he was not an eye –witness.

7)Now,defence during cross of PW2 Chitra Bahadur Thapa put suggestion 
that as Dhanpati was carrying grass on his head he could not see his back 
and so accident took place.So that there was an accident is admitted.
Accused in his examination u/s 313 Cr.P.C. also admitted that there was an 
accident and that he was the driver of the Oil Tanker.

Point no.2-

8)The point to be considered now is whether the accident took place because 
of rash and negligient driving of the accused.

9)PW2 Chitra Bahadur Thapa the only eye witness deposed in Court that 
Dhanpati  was going by his side when the vehicle hit  him.During cross a 
suggestion  was  put  to  PW2  that  Dhanpati  was  crossing  the  road  when 
accident took place to which he denied.

10)Accused in his examination u/s 313 Cr.P.C.first  stated that the person 
from front came running when he applied brakes and as the brakes did not 
work the vehicle hit him.Accused did not state that the person was crossing 
road at that time.
However in reply to the specific question of what was stated by PW2 Chitra 
Bahadur that the person was going by his own side when the vehicle hit 
him,accused admitted it.So it is the own admission of the accused that the 
victim was going by his own side when his vehicle hit him.
Now does this amount to rash and negligient driving.

11)A two  judge  bench  of  the  Hon’ble  Supreme  Court  in  the  case  of 
Rathna Shalvam vs State of Rajasthan decided on 11.1.07 defined the 
words as-
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Culpable negligience lies in the failue to exercise reasonable and proper care 
and the extent  of its  reasonableness will  depend on the circumstances  of 
each case.Rashness means doing an act with the consciousness of a risk that 
evil consequences will follow but with the hope that it will not.

In our case at hand the victim was going by his own side on the road when 
the vehicle hit him.There was no fault on the part of the victim.The driver of 
the vehicle did not take the reasonable and proper care which he ought to 
have taken under the circumstances of the case.The driver by moving his 
vehicle towards the side where pedestrians walk was conscious of a risk that 
evil consequences will follow but with the hope that it will not.

12)Ld.Counsel for defence submitted that the prosecution evidence is very 
weak and scanty and fails to connect the accused with the alleged offence.
However Hon’ble Supreme Court in State of Maharashtra vs Sukhdeo 
Singh reported  in  AIR 1992  SC 2100 observed  that  however  weak  or 
scanty  the  prosecution  evidence  may  be  with  regard  to  an  incriminating 
material,it  is  the duty of  the Court  to  examine the accused and seek his 
explanation thereto.

And a two-judge bench of the Hon’ble Gauhati High Court in the case of 
Deepak Panyang vs State of  Andhra Pradesh reported in 2011(4)266 
referring  to  the  decision  of  the  Hon’ble  Supreme  Court  in  Sukhdeo 
Singh(supra)  stated thus-It  further  logically follows from what have been 
observed  and  laid  down,in  Sukhdeo  Singh(supra),that  an  admission  of  a 
piece of evidence,which an accused may voluntarily make,at the stage of his 
examination  u/s  313  Cr.P.C.,can  be  relied  upon  and  there  is  no 
impediment,in law,in convicting an accused on such admission made in the 
statement u/s 313 Cr.P.C.if such statement,taken in its entirety,in the light of 
the other evidence on record,proves beyond doubt that the accused is the one 
who has committed the offence.

13)On the basis of the discussion aforesaid made it is held that accused is 
guilty of rash and negligient driving.

Point no.4-

13)Now,accused in his examination u/s 313 Cr.P.C.stated that the person did 
not die.However defence during cross of PW1 Khargeswar Sharma and PW2 
Chitra Bahadur Thapa did not put any question in denial that the victim did 
not die as a result of the accident.Even no suggestion was put to them on this 
aspect.Also the post mortem report on record can be looked into for just 
decision of the case.

14)In the light of the discussion aforesaid made it is held that accused is 
guilty of rash and negligient driving and said act has resulted in death of a 
person.

15)Considering the nature of  offence  and also considering the increasing 
number of such offences ,any lenient view will not act as a deterrent to the 
society.The  court  is  therefore  not  inclined  to  extend  the  benefit  of  the 
Probation of Offender’s Act to the accused.
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ORDER
I  hereby  convict  the  accused  Baikuntha  Das  u/s 

279/304(A)IPC and sentence him to undergo S.I.  for six(6) months u/s 279 
IPC and S.I. for one(1) year u/s 304(A)IPC.

The sentences to run concurrently.

Furnish free copy of judgment to the accused forthwith.

Given under my hand and seal of this Court on this  31st 
day of March 2012.

Special Judicial Magistrate
Assam,Guwahati
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