
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE: KAMRUP: 
GUWAHATI.

C.R. No.  3286  C  /2009  

U/S 7/16 of the PFA Act.

S T A T E

-Vs-
         

1. Shri Ashok Kr. Prajapat
2. Shri Om Prakash Prajapat
3. M/s Vivek & Co. 

…………… Accused

Present:
Shri S.P. Moitra, A.J.S.
Chief Judicial Magistrate,
Kamrup, Guwahati.

Appeared:

For the State: Smti M. Saikia, learned Addl. P.P. 

For the accused: Shri D.K. Bhatra, Advocate.

Date of Evidence:   15.11.10, 20.4.11, 26.8.11, 

                             14.11.11, 23.2.12 

Date of argument:  14.3.12

Date of judgement: 31.3.12

J U D G E M E N T

1. Brief  facts  of  the  case  of  the  complainant,  as 

emerged from the Offence Report submitted by Shri B.K. Das, 

Food Inspector, Guwahati, are that on 24.6.09 at about 11.30 

A.M., he visited the premises of M/s Deepak Store in presence of 

Ashok Kr. Prajapat (vendor), for the purpose of inspection. After 

disclosing  his  identity,  the  said  Food  Inspector  collected  the 



sample of 1500 gms of Split Pulse (DAL) Moong, after serving 

notice in Form-VI and on payment of Rs.90/- to the vendor. As 

none agreed to be the witness of  the sample taking process, 

Jagat  Das,  a  Grade-IV  employee  of  the  Office  of  the  Joint 

Director of Health Services, was requested to be a witness and 

he agreed to be a witness.  The sample of the said 1500 gms of 

Split Pulse (DAL) Moong was then divided into three equal parts 

and each part was then packed, wrapped, fastened and sealed 

as  per  the  provisions  laid  down  in  the  Protection  of  Food 

Adulteration Act 1954 (herein after referred to as the PFA Act) 

and  Protection  of  Food  Adulteration  Rules  1955  (herein  after 

referred to as the PFA Rules).  One part of the sample was then 

sent to the Public Analyst to the Govt. of Assam along with a 

copy of the memorandum affixing seal  impression of the seal 

used to seal the parts of the sample, in a sealed packet under 

Rule 17 of the PFA Rules for analysis.  A separate copy of the 

memorandum with  forwarding  has  also  been  sent  separately 

under Rule 18 of the PFA Rules.  The Public Analyst to the Govt. 

of Assam after analysis of the said sample of Split Pulse (DAL) 

Moong, declared the same as artificially coloured and accordingly 

adulterated.  After receiving the said report of the Public Analyst 

to the Govt. of Assam, the prosecution sanction was obtained 

and thereafter the Food Inspector Proceeded to file the Offence 

Report,  leading  to  the  present  complaint  case.   It  is  to  be 

mentioned that at the time of the collection of the sample, the 

vendor  Ashok Kr.  Prajapat  disclosed  that  the  said  Split  Pulse 

(DAL) Moong was purchased by him from M/s Vivek & Co. and 

the  Offence  Report  was  also  filed  against  M/s  Vivek  &  Co. 

showing it as accused No.3. 

2. After filing of the complaint, cognizance was taken 

against  all  the  three  accused.   However  accused  No.1  after 

entering  appearance  intended  to  analyze  the  sample  of  Split 

Pulse  (DAL)  Moong  by  Central  Food  Laboratory,  Kolkata. 

Accordingly, the second part of the sample of Split Pulse (DAL) 

Moong was sent  to Central  Food Laboratory,  Kolkata and the 

report  of  the  Central  Food  Laboratory,  Kolkata  disclosed  that 
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“The said sample does not conform to the standard laid down 

under item No. A.18.06.10 of Appendix ‘B’ PFA Rules, 1955, as 

that sample shows presence of live and dead insects.  Hence, it 

is adulterated.”

3. Copy of all the relevant documents were furnished to 

the accused persons on their entering appearance.  Substance of 

offence punishable U/S 7/16 of the PFA Act was explained to the 

accused to which they pleaded not guilty and claimed to be tried. 

4. In  course  of  trial,  prosecution  examined  two 

witnesses  on its  behalf  and also  exhibited a  large number  of 

documents.   The defence plea was of  complete denial  of  any 

guilt.   The statements of the accused were recorded U/S 313 

Cr.P.C. Defence also adduced evidence of two witnesses on its 

behalf.  I heard argument advanced by both the sides.

The points for determination is:

5. Whether  the  sample  of  Split  Pulse  (DAL)  Moong, 

collected by the Food Inspector, Guwahati, on 24.6.09 from the 

shop of M/s Deepak Store was adulterated as per the standard 

laid  down  in  the  PFA  Rules  and  if  so,  whether  the  accused 

persons or any of them are liable for selling the adulterated food 

articles for human consumption ?

Decision and reasons thereof:

6. I  have  gone  carefully  through  the  entire  evidence 

and the materials placed before me.  P.W.1 Bidyut Kr. Das was 

the Food Inspector, Kamrup on 24.6.09 and it transpires from 

his testimony that on that day at about 11.30 A.M. he inspected 

the  shop  of  M/s  Deepak  Store  situated  at  Panjabi  Goli, 

Ganeshguri.  His testimony also reveals that Ashok Kr. Prajapat, 

the son of the proprietor of the said shop was present at the 

time of inspection and he was running the shop.  His testimony 

further  reveals  that  he  disclosed  his  identity  and  thereafter 

proceeded to inspect the food articles stored in the said shop for 

sale for human consumption.  He added further that suspecting 

the quality of the Split Pulse (DAL) Moong, stored in the said 
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shop for sale for human consumption; he decided to take sample 

of the same and accordingly issued notice in Form-VI.  Ext-1 is 

the said Notice in Form-VI.  The Notice reveals  that the said 

sample  was  collected  from  a  machine  stitched  gunny  bag 

containing 50 kg, from a stock of 5 bags of Split Pulse (DAL) 

Moong stored and exhibited in the said shop for sale for human 

consumption.   The  Notice  further  discloses  that  the  vendor 

purchased  the  same from Vivek  &  Co.,  Tirupati  Market,  T.R. 

Phukan  Road,  Guwahati  and  showed  a  retail  invoice  of  his 

purchase at the time of collection of the sample.  Ext-2 is the 

acknowledgment  receipt  showing  the  payment  of  Rs.  90/- 

towards price of  1500 gms of  Split  Pulse (DAL)  Moong.   The 

witness further testified that he requested the people present 

there to be a witness of the sample taking process, but they 

refused to be a witness and left the place.  His further testimony 

is that finding no other alternative, he requested Jagat Das, an 

employee of the office of the Joint Director of Heath Services, 

Guwahati, to be a witness and he agreed to the said request and 

agreed to be a witness.  

7. However,  during  cross-examination  the  witness 

admitted that at the time of his inspection, the market was over 

crowded.   He further  added that  no independent  witness  has 

been taken in this case.  He also admitted in reply to a question 

made by the learned counsel for the accused No.3 that at the 

time of his inspection there were three persons present in the 

said shop.  He also admitted that nearby the said shop there 

were other shops too.  He fairly admitted that he did not make 

any attempt to procure the presence of any independent witness 

in the sample taking process.  His record of inspection prepared 

under Rule 9(e) of the PFA Rules also discloses that no attempt 

was made to procure the presence any independent witness in 

the sample taking process.  In the record of inspection (Ext-14), 

there is specific mention that request was made to Jagat Das, a 

Grade-IV employee of the Office of the Joint Director of Health 

Services, Kamrup, Guwahati, to be a witness.  P.W.2 Jagat Ch. 

Das, the witness of the sample taking process, accompanied the 
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Food  Inspector  at  the  time  of  inspection  and  he  is  a  stock 

witness.  I  am, therefore,  constrained to hold that no positive 

attempt  was  made  to  procure  the  presence  of  independent 

witness at  the time of  sample taking process.   In a  similarly 

situated case in Biman Ghosh & another  Vs.  State  of  Assam, 

reported in 2011(4) GLT 129, the Hon’ble Gauhati  High Court 

observed:-

“…………… The Apex Court has observed that the 

salutory  provision  of  Section  10(7)  is  a  safeguard  

against the possible excesses or unfair practices by the  

Food Inspector. Hence, non-observance of the same in  

full spirit casts a doubt on the fair prosecution of the  

accused petitioners.”

8. Thus,  in  my  considered  opinion  the  entire  sample 

taking process is vitiated for non compliance of the mandatory 

provision of section 10(7) of the PFA Act.   

9. The  Food Inspector  (P.W.1)  narrated  in  detail  the 

entire procedure of division of the sample in three equal parts 

and thereafter the packing, wrapping, fastening and sealing of all 

the three parts separately as per the provision laid down in the 

PFA Rules.  The defence could not disprove the said evidence of 

P.W.1 duly corroborated by P.W.2.  P.W.1 also specifically stated 

that  the  signature  of  the  vendor  was obtained in  the sample 

packets. The witness further described the procedure of sending 

the sample to the Public Analyst to the Govt. of Assam and his 

evidence specifically discloses that the procedure laid down in 

Rule 17 and 18 of the PFA Rules have been duly complied and 

the copies of  the memorandums with  specimen impression of 

seal, used to impress the sample, was sent along with sample 

packet and also one copy of the memorandum separately.  Ext-5 

is the copy of the said memorandum sent to the Public Analyst 

to  the  Govt.  of  Assam.  Ext-6  &  7  are  the  acknowledgement 

receipt issued by the office of the Public Analyst to the Govt. of 

Assam after receiving the said sample packets, as well as, after 

receiving  the  copy  of  the  separate  memorandum.   Ext-8 

discloses that the remaining two parts of the sample along with 
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two copies of memorandums were submitted to the Local Health 

Authority by the said Food Inspector.  

10. Now, P.W.1 in his evidence specifically stated that 

the Public Analyst to the Govt. of Assam in its report opined that 

the sample of Split Pulse (DAL) Moong was artificially coloured 

and as such adulterated.  He also proved the procedure followed 

by him after obtaining the said report and specifically stated that 

after obtaining the report of the Public Analyst to the Govt. of 

Assam, he obtained prosecution sanction against  all  the three 

accused persons and thereafter filed the Offence Report.  Ext-12 

is the prayer submitted by the said Food Inspector to the Joint 

Director of Health Services for written consent for launching of 

prosecution  U/S  7/16  of  the  PFA  Act,  1954  and  Rule  1955. 

Along with the said prayer, the Food Inspector also submitted 

the documents for perusal which is disclosed in page 2.  Ext-13 

is  the  written  consent  issued  by  the  Joint  Director  of  Health 

Services, Kamrup, Guwahati.  

11. Thus, I find that the Food Inspector followed all the 

procedure  and  the rules  laid  down in  the  PFA  Act  and  Rules 

except the compliance of mandatory provision of section 10(7) of 

the PFA Act and thereby made the entire collection of the sample 

taking process vitiated.  

12. Ext-10 is the report of the Public Analyst to the Govt. 

of Assam and in his report the Public  Analyst to the Govt. of 

Assam opined that  the  sample of  Split  Pulse (DAL)  Moong is 

artificially coloured in contravention of Rule A.18.06 of Appendix 

B of the PFA Rules and hence adulterated according to the PFA 

Act & Rules. The Public Analyst found added colour of Tartrazine 

present in the said sample.  However, evidently the second part 

of the sample was sent to the Central Food Laboratory, Kolkata 

But,  the Central  Food Laboratory, Kolkata in its report Ext-18 

opined -“ the sample does not conform to the standard laid down 

under item No.A.18.06.10 of Appendix ‘B’ PFA Rules, 1955 and 

in that sample shows presence of live and dead insects.  Hence it 

is adulterated”.  
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13. Thus  the  Central  Food  Laboratory  specifically 

observed  that  there  was  no  added  colour,  which  is  in  clear 

conflict  with  the  report  of  the  Public  Analyst  to  the  Govt.  of 

Assam.   Section  13(3)  of  the  PFA  Act  provides  that  the 

Certificate issued by the Director of the Central Food Laboratory 

[under sub-section (2-B)] shall  supersede the report given by 

the Public Analyst under sub-section(1) of the said Act.  Thus as 

per the statute the report of the Central Food Laboratory (Ext-

18) will supersede the report of the Public Analyst to the Govt. of 

Assam.  The opinion of the Public Analyst to the Govt. of Assam 

that the sample of Split Pulse (DAL) Moong is artificially coloured 

is  superseded  by  the  report  of  the  Central  Food  Laboratory, 

Kolkata.  Now, the question is regarding the presence of live and 

dead insects  in  the  sample  which  makes  the  sample  of  Split 

Pulse (DAL) Moong adulterated as opined by the Central Food 

Laboratory. 

14. Earlier the Public Analyst to the Govt. of Assam in its 

report did not find the presence of live or dead insects in the 

sample collected by the Food Inspector B.K. Das.  The Public 

Analyst  to  the  Govt.  of  Assam examined the  said  sample  on 

6.8.09  and  it  was  examined  at  the  Central  Food  Laboratory, 

Kolkata on 27.10.09 and 9.11.09.

15. As there was no other finding which goes to make it 

confirm that  the  sample  of  Split  Pulse  (DAL)  Moong was  not 

conform to the standard laid  down in  Appendix B of  the PFA 

Rules except presence of dead and live insects, I find that it is 

very  much necessary  to  ascertain  whether  the  dead and live 

insects were present at the time of collection of the sample itself 

or it germinated due to presence of air and moister in the plastic 

container after the collection of the sample.  The evidence of the 

Food Inspector makes it clear that he did not find any dead or 

live insects at the time of collection of the sample. During cross-

examination, he admitted that he took the sample of Split Pulse 

(DAL) Moong from a gunny bag and at the time of collection of 

the sample he did not find any live or dead insect.  He further 

added that he did not find any live or dead insect inside the 1500 
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gms  of  Split  Pulse  (DAL)  Moong  collected  by  him.  He  also 

reiterated that in Ext-10, there is  no mention of live or dead 

insect in the sample of Split Pulse (DAL) Moong.  He also denied 

a suggestion that the 3 parts of the sample collected by him 

were not the representative of one another. As it is clear from 

the report of the Public Analyst to the Govt. of Assam (Ext-10) 

that at the time of examination he did not find the presence of 

live or dead insects in the sample of Split Pulse (DAL) Moong, it 

can only be presumed that the live and dead insects germinated 

after  collection  of  the  sample.   The  timeframe  is  also  to  be 

noted.   The sample  was  collected  in  the  rainy  season in  the 

month of June when the presence of moister in the air can not 

be ignored.  The P.W.1 could not strongly deny the presence of 

the moister and the air in the plastic container and the polythene 

bag.   Thus,  natural  corollary  is  that  the live and dead insect 

germinated  after  the  collection  of  the  sample  and  before  the 

examination/  analysis  of  the  sample  at  the  Central  Food 

Laboratory.  Accordingly, the benefit of this goes to the accused 

persons.

16. In result, all the accused persons are held not guilty 

of offence, punishable under Section 7/16 of the PFA Act and 

accordingly they are acquitted and set at liberty forthwith. Bail 

bond furnished on their behalf stand discharged.

17. Given under my hand and seal of this court on this 

31st  day of March, 2012.  
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Dictated & corrected by me:

Chief Judicial Magistrate,
Kamrup, Guwahati.

Chief Judicial Magistrate,
Kamrup, Guwahati.

Typed by:
U. Talukdar, Stenographer.


