
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE: KAMRUP: 
GUWAHATI.

G.R. No.  2578/2009

U/S 14 of the Foreigners Act

S T A T E

-Vs-
         
     Shri Chittaranjan Sarkar

…………… Accused

Present:
Shri S.P. Moitra, A.J.S.
Chief Judicial Magistrate,
Kamrup, Guwahati.

Appeared:

For the State: Smti M. Saikia, learned Addl. P.P. 

For the accused: Shri  J.  Ali,  Shri  N.  Dutta  and  Shri  N. 
Talukdar, Advocates.

Date of Evidence:   10.5.11, 12.7.11, 25.10.11, 13.3.12 

Date of argument:  29.3.12

Date of judgement: 30.4.12 (Judgment prepared but could not 

be delivered in time due to absence of the accused)

J U D G E M E N T

1. The facts of the case of the prosecution are that one 

Quit  India  Notice  No.  4/09  dated  30.1.09,  was  served  upon 

accused Chittaranjan Sarkar on 9.4.09.  The aforesaid Quit India 

Notice was issued on the strength of a judgment passed by the 

Foreigners Tribunal, Kamrup, Metro.  The said foreigner did not 

leave the territory of India even after expiry of 20 days from the 

date of service of the said notice.  Hence, the accused person 



was  arrested  on  28.4.09  and  he  was  handed  over  to  the 

Paltanbazar P.S. 

2. On the basis of the written FIR submitted by Naren 

Sharma, S.I. (Border),  Paltanbazar P.S. Case No. 225/09 was 

registered U/S 14 of the Foreigners Act, 1946.  The case was 

taken  up  for  investigation  and  after  completion  of  the 

investigation, the accused person was charge-sheeted U/S 14 of 

the Foreigners Act and was sent up to face the trial.

3. Copies of all the relevant documents were furnished 

to the accused person.  On consideration of the charge, charge 

U/S 14 of the Foreigners Act was framed against the accused 

person for contravention of provision of section 3(2)(C) of the 

Foreigners  Act.   Charge  was  read  over  and  explained  to  the 

accused to which he pleaded not guilty and claimed to be tried.

4. In  course  of  trial,  the  prosecution  examined  4 

witnesses on its behalf and exhibited two documents.  Defence 

plea  was  of  complete  denial  of  any  guilt.   Statement  of  the 

accused  person  was  recorded  U/S  313  Cr.P.C.   The  accused 

person  examined  himself  as  defence  witness.   Defence  also 

exhibited  one  document  on  its  behalf.   I  heard  argument 

advanced by the learned counsel for the parties.  

5.         The point for determination is:  

Whether  the  accused  person  being  the  foreigner 

failed  to  comply  with  the  order  passed  by  the 

Superintendent of Police (Border), directing him to leave 

the territory of India and by remaining in India after the 

period specified in the Notice, contravened the provision of 

the Foreigners Act.

Decision and reasons thereof:

6. I  have  gone  carefully  through  the  entire  evidence 

and the materials on record.  

7. The main thrust of the defence in the present case is 

that the accused person is not a foreigner and he is an Indian 

National by birth. The accused, in his statement recorded under 
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section 313 of the Cr.P.C., as well as, in his defence evidence 

asserted the same fact. Even he exhibited one school certificate 

in  support  of  his  contention,  issued  by  a  primary  school  in 

Siliguri, West Bengal. But the extract copy of the operative part 

of the order dated 31.12.07, passed in the Reference Case No. 

188/07 (State of Assam –Vs- Chittaranjan Sarkar) reflects that 

the Foreigners Tribunal, Kamrup, Metro, is of the opinion that 

the O.P. Chittaranjan Sarkar of that reference (accused in the 

present  case)  is  a  foreigner  who entered  into  Assam illegally 

after 25th March, 1971 and has been staying illegally in Assam 

thereafter.   It further appears that the copy of the said order 

was sent to the SSP, City, (Border) Guwahati for information and 

necessary action under the Foreigners Act 1946 and the relevant 

Rules made under the said Act.  The aforesaid order was not 

challenged by the present accused person in any superior court 

of law and as such the order reached its finality.  Thus, there is 

no scope to agitate the nationality status of the accused in this 

Court, as he has already been declared foreigner by a competent 

Foreigners Tribunal.  

8. After receiving the said extract copy of the order, the 

SSP,  (Border)  City,  issued  order  No.  4/09,  dated  30.1.09  by 

exercising the power conferred by Clause(a)(b)(c)(cc)  of Sub-

Clause 2 of  Section 3 of  the Foreigners  Act,  1946,  read with 

Govt. of India, Ministry of Home Affairs Notification No.1/31/61-

III.F.III  15.3.1962.   The  SSP,  (Border),  City  vide  said  order 

directed the present accused person, a Bangladeshi National, to 

leave  the  India  within  a  period  of  15 days  from the  date  of 

receipt  of  the  said  order.   It  was  also  directed  that  the said 

accused person shall not re-enter into India thereafter.

9. Now,P.W.1 Naren Sharma testified that in the year 

2009 he was working as S.I. of Police (Border), and was posted 

at Birubari, P.P.  He testified that he was entrusted with one Quit 

India Notice No. 4/09, dated 30.1.09 for serving upon accused 

Chittaranjan Sarkar.  He also testified that he received the said 

notice from the S.S.P. (Border) and thereafter served the same 

upon the accused person on 9.4.09.  He added further that as 
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the accused person failed to comply with the order even after 

the  stipulated  time,  on  28.4.09  he  handed  over  the  accused 

person to Paltanbazar P.S. along with the FIR submitted by him. 

He  proved  Ext-1  as  his  ejahar.   He  further  added  that  the 

photocopy of the Service copy of the Quit India Notice is in the 

court record.  He further added that he recorded the statement 

of the accused person and proved Ext-2 as the said statement. 

During  cross-examination  the  witness  stated  that  the  original 

copy  of  the  notice  was  served  upon  the  accused  and  the 

photocopy is in the record.  The defence could not disprove this 

part of the evidence of the P.W.1. 

10. P.W.2  Nikhil  Chandra  Das  and  P.W.3  Nandeswar 

Kakati are the two constables working as Border Police.  Both of 

them  lent  full  corroboration  to  the  testimony  of  the  P.W.1. 

P.W.2 Nikhil Chandra Das testified that on 9.4.09 he was posted 

at  Birubari  P.P.  and  on  that  day  he  accompanied  S.I.  Naren 

Sharma and constable Nandeswar Kalita.  He added that on that 

day they arrested the accused person.  He also added that they 

served notice upon the accused person prior to the said date. 

Whereas P.W.3 Nandeswar Kalita testified that he himself visited 

the house of the accused person on several occasions prior to 

9.4.09 to serve the notice.  He testified that the photocopy of 

the notice is in the record.  He added further that they were 

directed  to  arrest  the  accused  person  as  he  was  declared 

Bangladeshi.   

11. Of  course,  there  is  minor  discrepancy  in  the 

testimony  of  the  P.W.2.   He  testified  that  on  9.4.09  they 

arrested the accused person,  but actually  the accused person 

was arrested on 28.4.09 and the notice was served upon him on 

9.4.09.   However,  P.W.2 also  testified  that  they  went  to  the 

house of the accused person prior to his arrest for service and 

the notice was also served.  I, therefore, find nothing to give 

much  stress  on  the  minor  discrepancy  regarding  the  date  of 

arrest, as there is no other discrepancy regarding the facts of 

service of  notice  or  arrest  of  the  accused.  Defence could  not 

disprove the testimony of any of the witnesses and all of them 
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corroborated one another.  The Quit India Notice, photocopy of 

which is with the record, was served upon the accused person 

directing him to leave the territory of India and as because he 

could not comply with the said direction, he was arrested and 

produced  before  the  Paltanbazar  P.S.   This  part  of  evidence 

remained unshaken in spite of all the cross-examination and the 

defence  could  not  bring  from  the  month  of  the  witnesses 

anything in support of its case.

12. P.W.4 Partha Pratim Gogoi was the I/C of Birubari 

Police  P.P.  on  28.4.09  and  he  testified  that  on  that  day  the 

informant Naren Sharma handed over a person along with the 

FIR to him.  He further added that the said person was arrested 

U/S  14  of  the  Foreigners  Act.   He  also  added  that  after 

registering a case at Paltanbazar P.S., he was entrusted with the 

investigation of the same and after investigation; he submitted 

the charge-sheet against the accused person.  

13. Defence  took  much  pain  to  cross  examine  the 

constable on whether they enquired about the actual identity of 

the nation of the accused person etc. which they fairly denied. 

However, the constable along with the officer went there only to 

serve a Quit India Notice which they did.  It was not the duty of 

the  constable  to  inquire  about  the  citizenship  of  the  accused 

person, because of the fact that he had already been declared a 

foreigner by the competent tribunal and there was no further 

scope or need for any enquiry regarding his citizenship.  

14. In his defence evidence, accused Chittaranjan Sarkar 

also  testified  that  he  was  born  at  Morishmari  village  in  the 

district of Derjileeing in the state of West Bengal and he studied 

there up to class-III.  He further added that after the death of 

his parents, he was in the house of one Nirod Sarkar and came 

to Assam in the year 1980. He exhibited a School Certificate as 

Ext-A. He further added that he did not receive any notice from 

Foreigners Tribunal and also added that police never sought any 

document from him.  However, as I noted earlier, his challenge 

to the question of nationality can not be raised once again here 

in this case, as because he is a declared foreign national and he 
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never challenged the decision of the Foreigners Tribunal in any 

superior  court  of  law.   In  his  entire  evidence,  he  never 

challenged the receipt of Quit India Notice issued by the SSP, 

(Border) City.

15. In view of the discussion made above, I find that the 

prosecution  successfully  proved  that  a  Quit  India  Notice  was 

served upon the accused person to leave the territory of India 

within 15 days from the date of receipt of the said notice.  The 

prosecution  also  successfully  proved  that  the  aforesaid  notice 

was issued on the strength of the order passed by the Foreigners 

Tribunal,  Kamrup,  Metro,  declaring  the  accused  person  as 

foreigner who came to Assam after 1971.  It is further evident 

that in spite of receipt of the said notice, the accused person did 

not leave the territory of India and remained in India in clear 

disobeyance of the said order.  As such the accused person is 

guilty  of  violating the lawful  order  passed by the  appropriate 

authority U/S 3(2)(C) of the Foreigners Act, 1946. 

16. In result, accused Chittaranjan Sarkar is held guilty 

of  offence  punishable  U/S  14  of  the  Foreigners  Act  and 

accordingly he is convicted under the said section of law.

17. Considering the gravity of the offence, the convict is 

not considered for extending the benefit of the Probation of the 

Offenders Act or the section 360 of Cr.P.C. 

18. Heard the convict on the point of sentence and the 

convict  sought clemency.   On a careful  scrutiny of  the entire 

materials  and  the  evidence  on  the  record,  the  convict  is 

sentenced  to  undergo  imprisonment  for  one  year  and  six 

months.   The  period  of  detention,  which  he  has  already 

undergone, will  be set off  from the total  period of conviction. 

Furnish free copy of judgment to the accused immediately.  

19. Given under my hand and seal of this court on this 

30th day of April, 2012.  
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Dictated & corrected by me:

Chief Judicial Magistrate,
Kamrup, Guwahati.

Chief Judicial Magistrate,
Kamrup, Guwahati.
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Typed by:
U. Talukdar, Stenographer.


