
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE: KAMRUP: 
GUWAHATI.

G.R. No.  5646/04

U/S 120-B/406/34 IPC. 

S T A T E

 -Vs-

        
1. Shri Phanindra Kalaita
2. Shri Jayanta Kr. Deka
3. Shri Dinesh Das &
4. Shri Hemanta Ch. Deka

…………… Accused

Present:
Shri S.P. Moitra, A.J.S.
Chief Judicial Magistrate,
Kamrup, Guwahati.

Appeared:

For the State: Smti M. Saikia, learned Addl. P.P. 
For the accused: Shri N. Das, Smti B.N. Ahmed, Shri N.N. 

Ojah , Advocate. 

Date of Evidence:   4.12.09, 4.2.10, 23.2.10, 26.4.10, 

                             6.5.10, 9.9.10, 7.1.11, 12.5.11  

Date of argument:  23.2.12 & 6.3.12 

Date of judgement: 20.3.12

J U D G E M E N T

1. Brief  facts of  the case of  the prosecution are that 

during  the  official  visit  of  Ms.  Rupali  Kalita,  Director-CSP, 

Rastriya Gramin Vikash Nidhi (RGVN), Guwahati-3 (informant of 



the  case)  irregularities  to  the  tune  of  Rs.  2,04,629/-  was 

detected in Chamaria Unit. Responsibilities to the irregularities to 

the tune of Rs. 1,03,700/-, was admitted by the Unit In charge 

Mr. Phanindra Kalita personally and he undertook to repay the 

entire amount within 31.12.04.   Responsibility for the balance 

amount was admitted by the other field staff namely Mr. Jayanta 

Kr. Deka and Mr. Dinesh Das vide their written undertakings and 

Mr.  Hemanta  Ch.  Deka  orally  to  a  small  amount  and  they 

admitted to regularize the position within 31.12.04.  On the date 

of visit of the informant, i.e. on 23.11.04, peon Shri Debeswar 

Kalita of the said branch was not available for questioning.  

2. On 25.11.04 at around 3.40 P.M. accused Phanindra 

Kalita informed the informant over telephone that Shri Debeswar 

Kalita, peon, went missing with group money to the tune of Rs. 

1,64,00/-  and  some  amount  from  the  office  almirah. 

Immediately he was asked to locate Shri Debeswar Kalita within 

the evening of 25.11.04, to ascertain from groups involved as to 

how the loan amount received by them through Account Payee 

Bank cheques went to Debeswar.  Mr. Phanindra Kalita was also 

instructed to lodge an FIR with the Boko Police Station.  

3. Two Accounts Executives were deputed to Chamaria 

Unit Office the next morning i.e. on 26.11.04 for verification of 

books  and  records  and  to  collect  first  hand  information.  On 

receipt  of  their  report,  it  was  learnt  that  the  loan  amounts 

pertaining to Rs. 1,00,000/- and Rs. 64,000/- of two different 

groups,  namely  Jasminhara  Mahila  Samity  and  Mahila  Vikash 

Samity respectively, had been collected by the peon Debeswar 

Kalita  and  he  fled  away  with  that  amount,  as  well  as,  cash 

amount of Rs. 73,451.70 from the office almirah.

4. During  the  presence  of  the  Accounts  Executive  at 

Chamaria Office, Phanindra Kalita again sought permission over 

telephone from the informant to break open the lock to which 

again he was instructed to immediately lodge an FIR detailing 

everything and not to take the law in his own hands by breaking 

open the lock.
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5. Subsequently,  Phanindra  Kalita  submitted  one 

missing person entry with Chamaria Police Station vide his letter 

RGVN-CSP/02/CM/01736 dated 1.12.04 simply mentioning that 

the office peon Debeswar Kalita is missing with almirah keys and 

office  bike  with  was  later  returned  to  RGVN,  Head  Office  at 

Guwahati.  

6. In  between  Debeswar  Kalita,  missing  peon  of 

Chamaria, had contacted Mr. Amarendra Deka, Area In-charge, 

Matia Area Office, over telephone on 30.11.04, admitting that he 

had taken the money and would return it but demanded action 

against unit officials for some irregularities committed by them. 

In spite of an Accounts person, being posted at Chamaria unit 

office, Debeswar Kalita was handling all the cash transactions of 

the unit to which the Unit In charge Phanindra Kalita permitted 

him.  

7. On the basis of the said information (Ext-1), Boko 

P.S.  Case No.  189/04 was registered U/S 120-B/406/381 IPC 

and  was  taken  up  for  investigation.   After  completion  of 

investigation, the accused persons, named above, were charge-

sheeted U/S 120-B/406/381 IPC.

8. Copies of all the relevant documents were furnished 

to the accused persons.  On consideration of charge, charge U/S 

120-B/408 IPC were framed against all the accused persons and 

on being read over and explained the charges to the accused 

persons, they pleaded not guilty and claimed to be tried.

9. To bring home the charge, prosecution examined as 

many  as  5  witnesses  on  its  behalf  and  also  exhibited  some 

documents.  Defence plea was of complete denial  as  appears 

from the trend of cross-examination.  Statement of the accused 

persons were recorded U/S 313 Cr.P.C.  Defence adduced no 

evidence  on  its  behalf.   I  heard  argument  advanced  by  the 

learned counsel for the parties.

10.       The point for determination is :  
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(I) Whether on 23.11.04 or before that day, the accused 

persons being the staff of Chamaria Unit of RGVN, entered into a 

criminal conspiracy to commit the breach of trust?

(II) If so, whether the accused persons being the servant 

in the employment of RGVN, Chamaria Unit, were entrusted with 

a sum of Rs. 2,57,000/- in their capacity of employment and 

whether they committed criminal breach of trust in respect of 

the said property ?

Decision and reasons thereof:

11. I  have  gone  carefully  through  the  entire  evidence 

and the  materials,  both  oral  and  documentary,  placed  before 

me.  I have also gone carefully through the written argument 

submitted on behalf  of  accused Phanindra Kalita and the oral 

argument submitted on behalf of the other accused persons.  

12. P.W.2 Rupali  Kalita is  the Director of RGVN (Micro 

Finance) and is the complainant of the case.  She testified in this 

case as P.W.2.  Her evidence reveals that RGVN has a branch 

office at Chamaria and on 23.11.04 she went for inspection of 

the said office.  Her further testimony is that the function of the 

said RGVN is to advance loan to the women self-help groups 

through their branch office and the entire transaction are being 

done by the employees of the branch office.  She added that the 

said  office  were/  was  required  to  submit  their  accounts 

periodically  and  she  specifically  stated  that  they  found  some 

irregularities in the accounts of the said branch.  She deposed 

that after going to the said area she directly met the self help 

groups on 23.11.04 and after that she was confirmed about the 

irregularities  regarding the sanctioned money. She added that 

the self help groups complained that they have not received the 

amount  as  per  the  sanction  and  then  she  asked  accused 

Phanindra Kalita, who was the Manager of the said branch. She 

also revealed that said Phanindra Kalita confessed that he had 

kept cut money from the sanctioned amount of each self help 

groups and also added that he spent the said money at the time 

of  delivery  of  his  wife.   Her  testimony also  reveals  that  said 
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accused  Phanindra  Kalita  assured  to  return  the  said  money 

before December.  The witness further added that on 25.11.04 

accused Phanindra Kalita informed him over phone that another 

co-accused  Debeswar  Kalita  fled  away  with  Rs.  1  lakh  of 

Jesminara Mahila Sammittee, and Rs. 64,000/- of Mahila Bikash 

Sammittee.  She added that according to the information given 

by accused Phanindra Kalita, accused Debeswar Kalita also took 

away  some money  from the  almirah  and fled  away  with  the 

motorcycle of accused Jayanta Kr. Deka.  She reveals that on 

26.11.04 she sent two Accounts Officers for enquiry and said two 

Accountants reported her that an amount of Rs. 73,000/- was 

stolen  from  the  almirah.   She  also  added  that  on  27.11.04 

accused Phanindra Kalita informed her  over phone that police 

wanted to break the lock of the almirah and then she sent one 

officer  from Guwahati.   She added that  after  the  lock of  the 

almirah  was  broken,  it  came  to  light  that  an  amount  of  Rs. 

73,451.75 was stolen from the said almirah.  She alleged in her 

evidence that  accused Phanindra Kalita  failed to  lodge FIR in 

spite of repeated reminders to him and thereafter she passed a 

direction by sending a letter to lodge an FIR.  She added that 

thereafter on 1.12.04 the accused person lodged the FIR.  Her 

testimony  also  reveals  that  on  27.11.04  accused  Debeswar 

Kalita left the motorcycle in the premises on their Rajgarh Office 

and  also  called  Amarendra  Deka,  Area  Manager,  Matia,  over 

phone, and stated that he had not taken the money and he was 

blamed falsely.  She added that later on they met the self help 

groups in the field and came to know that accused Phanindra 

Kalita misappropriated more money than he had admitted.  She 

stated that thereafter she filed a case at Boko P.S. and proved 

Ext-2 as the ejahar submitted by her.  She also corroborated 

various documents from their official documents.  Before coming 

to the cross-examiantion portion of the witness, let me consider 

the other evidence in this case.

13. P.W.3 Amarendra Deka is an important witness who 

was working at Matia at the relevant point of time.  He testified 

that on 23.11.04 he was the Area Manager of RGVN and stated 
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that at that time some official irregularities were noticed in the 

function of RGVN, Chamaria Branch.  He further added that the 

Branch  Manager  Phanindra  Deka,  Field  Officer  Jayanta  Deka 

Dinesh  Das  and  Hemanta  Deka  and  peon  Debeswar  Kalita 

misappropriated the money collected from the self help groups 

by not depositing the same in the accounts of the branch and 

also spent the same for their own purpose.  He added that he 

got the information officially.  However, the said witness never 

stated  that  accused  Debeswar  Kalita  had  a  talk  with  him. 

Rather, during cross-examination the said witness stated that it 

is not the duty of the peon to collect money from the self help 

group.

14. P.W.4 Dipak  Kr.  Das,  P.W.1 Niranjan  Das  are  the 

seizure witnesses who were present at the time of breaking of 

the lock and seizure made by the police and P.W.5 Bholanath 

Sharma is the I/O who investigated the case.  Thus, the other 

witnesses could not help much in establishing the guilt  of the 

accused persons.  

15. Save and except the testimony of  the P.W.2,  who 

happened to be the Director  of  RGVN, (Micro Finance) at  the 

relevant period, there is no other oral evidence to support the 

case of the prosecution.  During cross-examination, P.W.2 stated 

that she submitted Ext-3 to Ext-5 to police but the prosecution 

evidence does not speak that those records were seized by the 

police.  She also admitted that she did not submit the report of 

the original External Auditor who audited the accounts regarding 

the financial irregularities.  All the records submitted by P.W.2 

are  their  internal  records  and as  such  the said  report  of  the 

External Auditor could have thrown a light regarding the actual 

position  of  the  case.   She  added  that  while  Field  Supervisor 

collected the loan repayment amount, they used to deposit in 

the  bank account  of  the  Nidhi  and  gave a  note  in  the  office 

ledger.  She admitted further that the ledger book of the office 

has not been produced before the court. She stated that accused 

Jayanta  Deka  recovered  the  amount  of  Milan  Jyoti  Mahila 

Saammittee  and  recovered  Rs.  50929/-  from  Smti  Anjana 
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Bhattacharjee.  But they did not adduce any evidence before the 

court  regarding  the  aforesaid  misappropriation.   P.W.2  also 

stated  that  Debeswar  Kalita  withdrew  the  amount  from 

Jasminara Mahila Sammittee and Mahila Bikash Sammittee, but 

those two sammittee / associations never appeared before the 

court to establish the said facts. The witness asserted that the 

said  accused  person  misappropriated  a  huge  amount  of  Rs, 

4,86,646/- and stated that she stated the aforesaid fact on the 

basis of the report and allegation received from various self help 

groups.  But none of those self  help groups came forward to 

adduce  evidence  in  this  regard.   P.W.2  herself  admitted  that 

accused Hemanta Deka and Debeswar Kalita have already paid 

the entire amount and she has no allegation against them.  

16. Besides, the prosecution relied heavily on its official 

documents to establish the guilt of the accused persons.  Ext-3 

to 15 are the official documents.  Firstly she proved one show-

cause reply of Jayanta Deka as Ext-3.  But although P.W.1 tried 

to establish that it is a document showing the admission of guilt, 

on a careful scrutiny of the said show-cause reply, I do not find 

that it is a document of any admission of guilt, rather he alleged 

against some other staff of the said branch.  Ext-4 is another 

writing of accused Phanindra Kalita who assured to return a sum 

of Rs. 92,000/- to RGVN.   The said letter was allegedly written 

on 23.11.04.  But evidently said Phanindra Kalita was allowed to 

work as Branch Manager of the said RGVN after the said date 

also.  Ext-5 is a report submitted by the informant Rupali Kalita. 

The said report pointed various irregularities of the said branch. 

Similarly  P.W.2 also  proved  another  report  submitted  by  one 

Amar Jyoti Choudhury and proved Ext-9 as the said report.  But 

said Amar Jyoti Choudhury has not been examined here in this 

case  as  witness.   She  further  proved  Ext-10  as  the  report 

prepared by herself.

17. On a careful scrutiny of the report, I find that those 

reports  were  prepared  on  the  basis  of  some  documents  and 

record.   But  neither  those  vital  records  have  been  produced 

before this court, nor has been exhibited. Whether any money 
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was repaid by any of the self help groups and if so, the quantum 

of  money  repaid  by  each  of  the  Self  Help  Groups  can  be 

ascertained from the Collection Register of the bank.  Similarly 

the  amount  of  sanctioned  money  and  the  amount  of  money 

actually paid to each Self Help Group can be ascertained form 

the  respective  registers  and  the  cheque  book  registers.   But 

none of those documents/ Registers has been produced before 

this court to ascertain whether any financial irregularities were 

actually  done.   P.W.2  also  proved  some  of  the  complaints 

allegedly made by some of the Self Help Groups.  But none of 

the  said  groups  has  appeared  before  this  court  to  adduce 

evidence and to establish the fact stated in the said complaint/ 

allegation.   Without  having  any  document  to  scrutinize  the 

alleged financial irregularities,  I find that there is no basis for 

holding that  the accused persons being the employees of  the 

RGVN were entrusted with the function of distribution of the loan 

to the needy self help groups and that the aforesaid sanctioned 

amount  was  not  actually  paid  to  the  said  Self  Help  Groups. 

Although, it is alleged that the accused persons confessed their 

guilt in writing before the office, it  is not understood whether 

those were obtained under duress or coercion.  Evidently, they 

were  the employees  of  RGVN and it  is  not  clear  whether  the 

authority  of  the  said  RGVN created  any pressure  on them to 

admit  the  guilt.   Besides,  since  the  prosecution  has  failed  to 

establish  the  guilt  of  the  accused  persons  by  adducing  any 

cogent concrete documentary evidence, merely on the basis of 

the solitary oral testimony and on some of the reports prepared 

by the officers, it can not be held that the accused persons are 

guilty.  Even their extrajudicial confession made before the office 

will not help the prosecution to establish the guilt of the accused 

persons.  I have already held that the vital  witness were the 

members of  the self  help groups, who actually  suffered.   But 

since they were not examined, it is very difficult to establish that 

the money disbursed vide cheque, were not actually reached the 

self help groups. But no pass book or record has been submitted 

before this court to ascertain the said fact.  It is only the photo 
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copy of lists of the members of one group along with the money 

given to each of the members has been mentioned.  But the 

same  is  not  sufficient  to  establish  the  guilt  of  the  accused, 

particularly  when  those  persons  never  turned  up  before  the 

Court.

18. I, therefore, find that the prosecution has failed to 

establish the guilt of the accused person removing all shadow of 

doubt.  Accordingly accused Shri Phanindra Kalaita, Shri Jayanta 

Kr. Deka, Shri Dinesh Das & Shri Hemanta Ch. Deka are held not 

guilty of offence, punishable under Section  120-B/406/34  IPC, 

and they are acquitted and set at  liberty forthwith. Bail  bond 

furnished on their behalf stand discharged.

19. Given under my hand and seal of this court on this 

20th day of March, 2012.  
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Dictated & corrected by me:

Chief Judicial Magistrate,
Kamrup, Guwahati.

Chief Judicial Magistrate,
Kamrup, Guwahati.

Typed by:
U. Talukdar, Stenographer.


