
IN THE COURT OF THE DISTRICT & SESSIONS JUDGE, 
KAMRUP, GUWAHATI

PRESENT 
Mr. H.K. Sarma, 

District & Sessions Judge, Kamrup.

CRIMINAL REVISION   PETITION   NO. 95 OF 2010  
(Revision u/s 397, R/W Section 399 of the Cr.P.C. against the order 

dated 02-08-2010 passed by Learned Executive Magistrate, Kamrup(R), 
Amingaon in Misc. Case No. 39M/2009 under Section 145/146 of the Cr.P.C.)

Md. Kurban Ali,
Son of Late Lalchan Ali
Resident of Vill.- Hatishola Pam,
P.S.-Chaygaon, 
District – Kamrup(R), Assam.                                      …….    Petitioner

- Versus – 
1) Shri Kartick Barman

Son of Late Santosh Barman,
Resident of Nichilamari,
P.S. Boko, District – Kamrup(R), Assam.

2) Md. Ainul Haque
Son of Md. Fulchan Ali
Resident of Karoibil, P.S.-Chaygaon
Dist.-Kamrup(R), Assam.

3) The State of Assam                                 ……..   Opposite Parties

APPEARANCES:
For the revision Petitioner            :  Mr. Madhab Ch. Kalita, Advocate.
For the Opposite Party Nos.1 & 2 :   A.H. Mollah, Advocate
For the Opposite Party No.3   :   Sri H. Deka, PP.

Date of Argument                     :  17-03-2012
Date of Judgment                    :   31-03-2012



J  U D  G  M  E  N  T

This  Criminal  Revision  Petition  u/s  397/399  Cr.P.C.  arises  out  of 

final order dated 02/08/2010 passed by the Executive Magistrate, Kamrup, 

Amingaon in Misc. Case No.39M/2009 u/s 145/146 Cr.P.C.

The first party (respondent herein) instituted a proceeding u/s 107 of 

the Cr.P.C. against the present petitioner & 5 others (2nd party), which was 

subsequently  converted  to  a  proceeding  u/s  145 of  the  Cr.P.C.  by  the 

learned Magistrate upon the application of the 1st party, as it was a dispute 

concerning land. Prior to such conversion, police report was called for and 

duly submitted and order of attachment of the disputed land was passed 

by the learned Magistrate u/s 146 of the Cr.P.C.

The claim of the first party/respondent in the aforesaid proceeding 

was that he is the lessee of the No.34 Sathisala Min Mahal of Kamrup 

District under Assam Fisheries Development Corporation, but the 2nd party 

had  been  causing  annoyance  and  disturbance  to  the  first  party  in  the 

peaceful use of the Mahal. The first party stated that he intended to install 

a fish shop over a plot of land measuring 45 lechas within the Mahal area 

which is under his possession but the second party has been restraining 

him  from  doing  so  and  has  always  been  threatening  him  with  dire 

consequences  and  on  10.03.09  and  11.03.09,  the  second  party 

intentionally  destroyed the “Bheti”  (foundation)  of  the fish shop,  thereby 

creating apprehension of breach of peace and also causing pecuniary loss 

to the 1st party, as he has been unable to sell the produce of the Mahal . 

The second party did not file written statement. However, the second 

party No.1 filed a Misc. Petition dated 4.5.2009, wherein, inter-alia, it was 

averred that the first party has no locus standi and that the petition U/s 145 

of the Cr.P.C. was not maintainable. It was also averred that the disputed 

land  (D/L)  is  the  property  of  the  second  party  and  under  its  peaceful 

occupation for the last 35(thirty five) years and that the first party was guilty 

as per police report.

According to the police report, the first party is in possession of the 

Min Mahal as lessee but the second party has been in illegal possession of 
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the disputed land and there occurred frequent  altercations between the 

parties, giving rise to apprehension of breach of peace in the locality.

I  have  heard  the  argument  of  learned  counsel,  Mr.  Madhab  Ch. 

Kalita appearing for the revision petitioner and learned counsel, Mr. A.H. 

Mollah for the opposite parties. 

DECISION AND REASONS THEREOF :

The parties adduced evidence by presenting their witnesses at the 

proceeding before the Executive Magistrate. The learned Magistrate has 

discussed the evidence and has come to the finding that the first party is in 

possession of the disputed land and declared accordingly. However, it is 

pertinent  to  note  that  the  P.W 2,  Kartik  Barman,  who  is  the  first  party 

himself, stated that he went to the disputed land to construct the fish shop 

but was prevented by the second party. In his cross-examination, the first 

party stated that the second party has made construction over the disputed 

land  after  earth  filling  and  erection  of  pillars  and  the  first  party  was 

prevented from making construction. Nowhere in his evidence has the first 

party  stated  that  he  enjoyed  possession  over  the  disputed  land. 

Possession of the Min Mahal does not ipso facto indicate possession over 

the  disputed  land.  Rather,  he  has  admitted  that  the  second  party  has 

already  made  construction  over  the  disputed  land,  thereby  pointing 

towards the second party’s possession. It is noticed that the first party, in 

his application u/s 107 Cr.P.C. (later converted to one u/s 145 Cr.P.C.) and 

also in his evidence has not set up a case of dispossession by the second 

party.  Although  the  other  two  PWs testified  that  the  first  party  was  in 

possession of the disputed land, in view of the first party’s own evidence 

as discussed above, the evidence of the said PW cannot be given much 

credence.  

The learned Magistrate in the impugned order, while discussing the 

evidence  of  the  DW1  Javed  Ali,  who  is  the  second  party  No.1,  has 

recorded that the said witness stated in his cross-examination that he had 
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no  possession  over  the  disputed  land  since  4  months  ahead  of  the 

attachment and later on he said that he had possession. A perusal of the 

second  party’s  evidence,  however,  reveals  that  the  second  party  has 

stated that there existed no market on the disputed land 4-5 months back, 

and thereafter, he said that it existed. The order sheet in the record reflects 

that  the  evidence  of  DW1  (second  party)  was  recorded  on  10.5.10 

,whereas the proceeding before the learned Magistrate was instituted long 

back and police report was taken on record on 01.04.09, i.e. more than a 

year before this evidence was recorded and the proceeding was converted 

to one u/s 145 of the Cr.P.C.  Hence, even if a market came into existence 

4-5 months back from the date of DW1’s deposition, that would be of no 

relevance in determining the question of possession prior to the initiation of 

proceedings by the Magistrate after receipt of police report.  There is no 

other  evidence  to  the  effect  that  a  market  has  been  existing  on  the 

disputed land since 4-5 months back and such is not the case of the first 

party either. In his examination-in-chief, DW1 stated that he is possessing 

the land for last 50 years. 

Moreover, the police report also indicates that the second party was 

in occupation of the disputed land, though illegally. Though apprehension 

regarding breach of peace is indicated in the police report, the evidence of 

witnesses on either  side does not  support  such a view.  The impugned 

order of the learned Magistrate is also silent with regard to that aspect of 

the matter. 

The  Revisional  Court  while  dealing  with  a  petition  u/s  397/399 

Cr.P.C. is to confine itself to the examination of the correctness, legality or 

propriety of the impugned finding, sentence or order.  Merely because a 

different view is possible on a re-appreciation of the evidence, interference 

by the revisional court is not permissible. However, where a finding of fact, 

affecting the impugned decision, is not based on evidence or materials of 

the  parties,  the  revisional  court  is  possessed  of  ample  discretion  to 

interfere with the order under challenge.    

As discussed hereinabove, the learned Magistrate has failed 

to appreciate the evidence, on record, in its correct perspective, thereby 
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occasioning a failure of justice by declaring possession in favour of the first 

party.  

In  the result,  this  revision  application  is  allowed.  The order 

dated  02.08.2010,  passed  by  the  learned  Executive  Magistrate, 

Kamrup(R), in Misc. Case No.39M/2009, is hereby set aside. It is declared 

that the second party/petitioner is in possession of the disputed land and it 

is accordingly ordered that the second party shall remain in possession of 

the disputed land. 

Return the record of the case being Misc. Case No.39M/2009 

to  the  Executive  Magistrate,  Kamrup(R),  Amingaon  with  a  copy  of  this 

judgment.  

Given under my hand and seal of this court on this 31st day of 

March,2012.

Sessions Judge,
Kamrup, Guwahati.

Dictated & Corrected by me 

Sessions Judge
Kamrup, Guwahati. 
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