
IN THE COURT OF SESSIONS JUDGE AT KAMRUP, GUWAHATI

PRESENT 
Sri H.K. Sarma,

Session Judge, Kamrup

Sessions Case No.116 (K) of 2010
U/S. 326/307/34 I.P.C.
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         -Versus-
1. Md. Abdul Mazid 
    Son of Md. Ramez Uddin
    Resident of Barkhat
    P.S. Chaygaon,
    Kamrup, Assam. 

2. Md. Jaynur Ali,
    Son of Md. Suleiman Ali, 
    Resident of Tukrapara, Goroimari, 
    P.S. Chaygaon, 
    Kamrup, Assam. 
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For the State : Sri H.K. Deka, Public Prosecutor
For the Accused
Abdul Mazid : Sri S. Das, Advocate
For accused Jaynur Ali : H. Mullah, Advocate
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      24/5/2011, 6/7/2011.  

Date of recording statements
Under Section 313 Cr.P.C.      : 29/7/2011

Date of hearing Arguments      : 12/3/2012



Date of delivering Judgments   : 26/3/2012

J U D G E M E N T

THE PROSECUTION CASE   -

The  prosecution  case  briefly  is  that  on  8/7/2007,  one  Abul 

Hussain of village Majortop lodged an ejahar in the Chaygaon Police 

Station  alleging  that  on  7/7/2007  the  accused  persons  Md.  Abdul 

Mazid and Md. Jaynur Ali of Tukrapara, P.S. Chaygaon and others with 

common intention caused serious injuries to his son Md. Mokim Ali by 

cutting his penis with a sharp weapon with a view to attempt to commit 

murder  and  that  he  had  to  undergo  treatment  at  Gauhati  Medical 

College and Hospital, Guwahati, and was battling for his life.  

INVESTIGATION

On  receipt  of  the  F.I.R.  marked  Exhibit-2,  Chaygaon  Police 

Station  lodged  a  case  being  Chaygaon  Police  Station  Case 

No.79/2007 U/S 326/307/34 I.P.C. During investigation,  the accused 

persons named in the F.I.R were arrested and forwarded to the Court. 

During the course of investigation, the police recorded the statement of 

the injured Md. Mokim Ali.  The statements of various other persons 

were also recorded. Police also seized one new blade and 3 inch size 

severed  male  organ.  After  completion  of  investigation,  the  police 

submitted charge-sheet on 30/4/2010 under Section 326/307/34 I.P.C. 

Charge

The case was committed to this Sessions Court by the learned 

Chief Judicial Magistrate vide order dated 9/4/2010 after observing all 

necessary formalities. After hearing both sides and on perusal of the 

records  of  the  case  in  the  relevant  case  diary,  one  of  my learned 

predecessors framed a formal charge under Section 326/307/34 of the 

Indian Penal Code against the 2 (two) accused persons and the same 

[ 2 ]



was read over and explained to them. The accused persons pleaded 

not guilty and claimed to be tried. 

Prosecution Evidence

In this case, the prosecution has examined 9 (Nine) witnesses. 

The accused persons were duly examined under Section 313 Cr.P.C. 

The  defence  examined  4  (four)  witnesses  who  were  duly  cross 

examined by the prosecution. 

P.W.1  is  Abul  Hussain.  He  stated  that  he  knew both  the  accused 

persons and that the injured Mokim Ali is his son. He stated that on the 

day of the incident, at about 6 AM, the injured Mokim Ali was called 

from  his  house  by  accused  Abdul  Mazid  along  with  accused  no.2 

Jaynur Ali. When the injured did not return, they searched for him and 

ultimately got information that the injured Mokim Ali was admitted in 

Sontoli Hospital and that a portion of his penis has been chopped off. 

He further stated that injured was later moved to the GMC Hospital 

where  he  underwent  treatment  for  about  18-19  days.  His  further 

evidence is that injured Mokim Ali disclosed to him that his penis was 

cut  by  the  accused persons  Abdul  Mazid  and Jaynur  Ali.  In  cross-

examination, he is heard saying that he had seen the accused Jaynur 

Ali joining the other accused Abdul Mazid in taking away the injured 

Mokim Ali from his house. It is further stated by this witness that the 

injured/Mokim fathered a child after his marriage, after the incident. His 

evidence remained as it is in cross-examination also that he had seen 

the accused Abdul Mazid taking away the injured out of his house and 

rather he has named his wife also as seen accused Abdul Majid taking 

away their son Mokim.

P.W.2  is  Sahida  Khatun.  She  stated  that  she  knew  the  accused 

persons and the injured was her husband who divorced her after the 

occurrence and that she is now staying with her parents. At one place, 

she stated that at the time of occurrence, she was staying in the house 
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of her parents and later she stated that at the time of occurrence she 

was  in  the  matrimonial  House.  She stated  that  in  the  morning,  her 

husband  went  out  for  cutting  grass  and  returned  at  5  P.M.,  and 

thereafter,  again  went  out  to  meet  one  Kabiraj.  Thereafter,  what 

happened she had no knowledge.  Cross-examination of  P.W.2 was 

declined by the defence

P.W.3 is one Nur Jahan Begum. P.W.3 stated in her deposition that 

she knew the accused Jaynur Ali and the other accused present in the 

Court was not known to her. However, she stated that she knew the 

victim/injured  Mokim  Ali.  She  stated  that  after  6(six)  days  of  the 

marriage of Mokim Ali,  she heard about the cutting of his penis  by 

someone, whereafter, she along with the accused Jaynur Ali went to 

the house of the injured. There she heard from the mother of Mokim Ali 

that he was taken away from cutting grass one Mazid and that he has 

been undergoing treatment at GMCH. In cross-examination, she stated 

that she called Jaynur Ali from the paddy field and requested him to 

accompany  her  to  the  house  of  Mokim Ali.  She  also  stated  in  her 

cross-examination she did not witness the occurrence. 

P.W.4 is Msstt. Saimon Nessa. P.W. 4 stated in her evidence that she 

knew  the  accused  no.2  Jaynur  Ali  who  also  happened  to  be  her 

Nephew. She did not know the other accused present in the Court. The 

injured Mokim Ali is her son-in-law. Her daughter Sahida Begum was 

married to Mokim about 3 years ago. After 6 days of the marriage, she 

had heard that someone had caused the death of Mokim whereupon 

she went to his house and his mother told her and Jaynur stating that 

Mazid called Mokim to some place and cut his penis and that he has 

been undergoing treatment in Hospital. In cross-examination on behalf 

of  Jaynur  Ali,  P.W.4 stated that  Jaynur  Ali  accompanied  her  to the 

house of Mokim Ali. She also stated that to her knowledge, Jaynur Ali 

was  not  involved  in  the  crime  and  that  on  the  day  of  occurrence, 

Jaynur  was  in  the  paddy  field  near  her  residence.  In  the  cross-
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examination on behalf of Abdul Mazid, P.W.4 stated that she did not 

witness the occurrence. She also denied that on the day of occurrence 

accused Abdul Mazid was not at his village. 

P.W.5 is Late Md. Sikan Ali. He stated in his deposition that he knew 

the accused Jaynur Ali, but did not know the other accused present in 

the dock.  The injured Mokim Ali was his son-in-law who was married 

to his daughter about 3-4 years back. After 6 days of their marriage, he 

was informed that Mokim has been killed whereupon he went to the 

house of  Mokim and came to know that  accused Abdul  Mazid  had 

called Mokim and threw him into the river. He also came to know that 

Mokim has been undergoing treatment at GMC Hospital. Cross-

examination  of  P.W.5 on  behalf  of  Jaynur  Ali  was  declined.  In  the 

cross-examination of  P.W.5 on behalf  of Abdul  Mazid,  P.W.5 stated 

that he did not witness the occurrence. He denied that on the day of 

occurrence, Mazid was not at his village. 

P.W.6 is a injured Md. Mokim Ali. P.W.6 stated in his deposition that he 

knew the accused Jaynur Ali and Abdul Mazid. That on 1.7.2007 he 

married Sahida Khatun of Jokrapara. After 6 days of his marriage, on 

7.7.2007 he was taken away by the accused Abdul Mazid to a place 

where  3  (three)  other  persons  were  wearing  Mask.  All  the  4  (four) 

persons  assaulted  him by  the  hands  and  blows  and  threatened  to 

caused death at point of dagger. He further stated that he recognized 

one of the persons wearing mask as Jaynur Ali. P.W.6 further stated 

that the accused Jaynur Ali by means of a blade severed his penis and 

threw him into  the  water  and  he  was  rescued  by  some fisherman. 

P.W.6 stated that he was admitted in Sontoli Hospital and then later 

taken  to  GMCH  for  treatment.  P.W.6  stated  that  while  he  was 

undergoing treatment at GMCH, police took Jaynur Ali to the hospital 

for identification and he identified the accused Jaynur Ali as the person 

who  has cut  his  penis.  P.W.6 stated that  he recovered after  taking 

treatment for about 2-3 months. P.W.6 stated that Jaynur Ali had a love 

[ 5 ]



affair with his wife before their marriage due to which the said accused 

along with others assaulted him and attempted to kill him by cutting his 

penis.  P.W.6 further stated that  later  on,  his wife  remarried another 

person after giving him Talaq. In the cross-examination on behalf  of 

Jaynur Ali, P.W.6 stated that the accused Jaynur is the cousin brother 

of his wife and that after marriage, he came to know that Jaynur Ali had 

a love affair with his wife. P.W.6 denied that on the morning of the day 

of incident, he had gone for cutting grass with sickle and that the sickle 

cut his penis. He stated that he did not ask Md. Abdul Mazid why he 

was taking him to the field. P.W.6 stated that he recognized Jaynur by 

unveiling his mask. He stated that he raised alarm when the persons 

started assaulting him. He further stated that his penis was cut on the 

root. P.W.6 stated that subsequently, he married another girl and out of 

the  wedlock  one  male  child  was  born.  P.W.6  denied  that  while 

undergoing  treatment,  he  stated  before  the  Doctor  that  he  himself 

imflicted the injury. He stated that he was not examined by the police in 

the  GMC Hospital.  He denied  that  he  stated  before  the police  that 

Jaynur was not involved in the occurrence and that he did not meet 

Jaynur Ali on the day of occurrence. He denied that he was instigated 

by the co-villagers to involve the Jaynur Ali in the crime. P.W.6 denied 

that he was giving false evidence and that Jaynur Ali was not involved 

in the cutting of his penis. In the cross-examination on behalf of Abdul 

Mazid  P.W.6  stated  that  since  2003  he  closely  knew  the  accused 

Abdul Mazid. P.W.6 further stated that he had no ill will or enmity with 

the accused Abdul Mazid. P.W.6 denied that on the day of occurrence 

he was not taken away by the accused Abdul Mazid to the bank of river 

Brahmaputra  and  that  he  was  giving  false  evidence.  P.W.6  further 

stated in his cross that after the occurrence, the accused Abdul Mazid 

was absconding for about 2(two) years. 

P.W.7  is  Doctor  Md.  Nekibuddin  Ahmed.  P.W.7  stated  that  on 

22.7.2007 he was working as Medical  and Health Officer  at  Sontoli 

PHC.  On  that  day,  in  connection  with  Chaygaon  Police  Case 
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No.73/2007 under Section 326/307/34 I.P.C., he medically examined 

one Mokim Ali aged about 25 years of village Majortop and found the 

following injuries: Loss of penis by sharp weapons. P.W.7 opined that it 

was a grievous injury caused a sharp weapon. Exhibit-1 is the Medical 

Report. Exhibit 1(1) is his signature. In the cross-examination on behalf 

of  both  the  accused,  P.W.7  stated  that  there  is  remote  chance  of 

causing germinating pregnancy if the penis is cut at the root. P.W.7 

also  stated  that  Exhibit-‘Ka’  is  recorded  by him wherein  the  injured 

stated  before  him  that  he  severed  the  portion  of  his  penis.  The 

statement was made in the presence of witnesses and the injured was 

also in a fit condition to make the statement. P.W.7 stated Exhibit-Ka 

(1) is his signature. 

P.W.8 is Bholanath Sarma. He stated in his deposition that on 8.7.2007 

he was working as S.I.  of Police at Garoimari  Police Outpost  under 

Chaygaon Police Station.  On that  day one Abul  Hussain  lodged an 

Ejahar  regarding  causing  of  hurt  to  one  Mokim  Ali  on  that  day. 

Thereafter,  he took charge of  investigation and forwarded Ejahar  to 

O.C.  of  Chaygaon  Police  Station.  Exhibit-2  is  the  Ejahar  and  the 

Exhibit-2(1)  is  his  signature.  P.W.8 stated that  during the course of 

investigation,  he  visited  the  place  of  occurrence  and  recorded  the 

statements  of  witnesses.  It  was  revealed  that  since  7.7.2007,  the 

injured  Mokim Ali  had  been  undergoing  treatment  at  Sontoli  Public 

Health Centre.  He recorded the statement of the injured and seized 

one piece of blade and the severed portion of the penis from the place 

of occurrence on being showed by the complainant. On 8.7.2007, the 

complainant  collected  the  cut  portion  of  the  penis  for  reunion  on 

doctor’s advice. P.W.8 stated that he arrested the accused Jaynur Ali 

and after completion of  investigation,  he submitted the charge-sheet 

under Section 307/326/34 I.P.C. against Jaynur Ali and Abdul Mazid 

showing  the  latter  as  absconder.  Exhibit-4  is  the  charge-sheet  and 

exhibit-4(1)  is  his  signature.  In  the  cross-examination  on  behalf  of 

Jaynur  Ali,  P.W.8  stated  that  while  submitting  charge-sheet,  no 
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material has been found against the accused Jaynur Ali and hence he 

prayed to release him from the case. P.W.8 stated in his cross that 

P.W.1 Abdul Hussain did not state before him that he saw Jaynur Ali 

while  joining  Abdul  Mazid  on  the  way.  He  further  stated   that  the 

injured/P.W.6 stated before him that  one boy took him covering his 

eyes with a piece of cloth and later he saw one Mainul whom he could 

recognize and thereafter, he was thrown into the river after cutting his 

penis. P.W.8 stated that P.W.6 Mokim Ali stated before him while he 

was  undergoing  treatment,  somebody  from Garoimari  informed  him 

over phone that the police arrested Jaynur and accordingly he involved 

him in  the cutting of  his  penis.  P.W.8 further  stated  that  Mokim Ali 

stated that Jaynur Ali was not involved in cutting of his penis and that 

he  did  not  meet  Jaynur  Ali  on  the  day  of  occurrence  and  that  he 

involved Jaynur Ali on the tutoring of co-villagers. P.W.8 further stated 

in his cross that P.W.6 did not state before him that he recognized the 

accused Jaynur Ali while removing his mask. P.W.8 denied that he had 

not  seized  any  portion  of  severed  penis.  In  cross-examination  on 

behalf of Abdul Mazid, P.W.8 stated that on 8.7.2007 at about 10 am 

he received the Ejahar  from the complainant  and proceeded to the 

place of occurrence along with the complainant. P.W.8 stated that he 

prepared  the  seizure  list  at  the  place  of  occurrence  in  presence of 

seizure  witnesses.   He  further  stated  that  on  the  same  day,  he 

recorded  the  statement  of  Abdul  Hussain,  Nur  Jahan  Begum  and 

Sahida  Khatun,  Amjad  Ali,  Saiman  Nessa.  P.W.8  stated  he  also 

recorded the statement of the injured Mokim Ali on 24.8.2008 after his 

release from Hospital. P.W.8 denied that the accused Abdul Mazid was 

not present in his house on the date of occurrence. 

P.W.9 is Abdul Gafur and he stated in his deposition that he wrote an 

F.I.R. as per the instruction of Md. Abul Hussain whereafter he read 

over  the  contents  and  the  said  Abul  Hussain  gave  his  thumb 

impression. P.W.9 stated that Exhibit-2 is the said F.I.R. and Exhibit-

2(2) is the signature as writer. P.W.9 stated that he had no personal 
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knowledge of any incidence. Cross-examination of P.W.9 was declined 

by the defence. 

Statement under 313 Cr.P.C. 

After closure of the prosecution evidence, the accused persons were 

examined under Section 313 Cr.P.C. in respect of the circumstances 

appearing against them in the evidence of the prosecution witnesses. 

The accused Jaynur Ali denied the allegations and claimed that he is 

not involved in the commission of offence. The accused Abdul Mazid 

also denied the allegations and claimed his innocence. The defence is 

also found to have taken the plea of alibi in respect of accused Abdul 

Mazid during the cross-examination of the P.W.4 and P.W.5.  

DW1 is Tula Bhuyan and he stated in his deposition that in the year 

2007 on hearing about the incident he went to the Hospital to see the 

injured. There, the Doctor recorded the statement of Mokim Ali where 

he  was  also  present.  In  such  statement,  Mokim  Ali  stated  that  he 

himself  has cut his penis.  Exhibit-‘Ka’ is the statement of  Mokim Ali 

recorded  and  Exhibit-Ka(2)  is  the  signature  of  DW1.  In  the  cross-

examination by the prosecution, the DW1 stated that he did not know if 

any other person has cut of the penis of Mokim Ali. He also denied that 

he was not present when the statement  of  Mokim Ali  was recorded 

vide Exhibit-Ka. 

DW2 is Md. Ataur Rahman who stated in his deposition that in the year 

2007,  on  hearing  about  the  incident  he  went  to  see  the  injured  in 

Sontoli Hospital. The Doctor recorded the statement of Mokim Ali in his 

presence wherein Mokim Ali stated that he himself has cut his penis. 

Exhibit-‘Ka’  is  the  statement  of  Mokim Ali  and  Exhibit-‘Ka’(3)  is  the 

signature of DW2. In cross-examination, DW2 stated that he did not 

signed  the Exhibit-‘Ka’  in  the  Hospital.  He also denied  that  he had 

given false evidence to save the accused persons. 
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DW3 is Abdul Mazid who stated in his deposition that he was 

present in the Police Station and the police recorded the statement of 

Mokim Ali  and  that  injured  Mokim Ali  stated  before  Police  that  the 

Jaynur Ali was not involved in the case. In cross-examination, DW3 

denied that he was not present at the time of recording the statement 

of Mokim Ali. He also denied that Mokim Ali did not state before Police 

that Jaynur is not involved in the case. 

DW4 is Abdul Alim who stated in his deposition that he was present in 

the Police Station when Police recorded the statement of Mokim Ali 

wherein Mokim Ali stated that the accused Jaynur Ali was not involved 

in the case. In cross-examination DW4 denied that he was not present 

when the statement of Mokim Ali was recorded. He also denied that 

Mokim Ali did not state before police that Jaynur is not involved in the 

case. 

POINTS FOR DETERMINATION  

(I) Whether the accused persons, in furtherance of their common 

intention,  caused grievous hurt  to Mokim Ali  by cutting off  his 

penis and thereby committed an offence u/s 326/34 IPC ?

(II) Whether the accused persons in furtherance of  their  common 

intention, had thrown the injured/Mokim Ali in river Brahmaputra 

with his eyes covered and penis cut with intention to cause death 

of the injured/Mokim Ali and thereby committed an offence u/s 

307/34 IPC ?

DISCUSSIONS, DECISION  AND REASONS THEREFOR

The first accusation against both the accused persons is 

that the accused Jaynur chopped off the penis of the injured Mokim. 

Before this offence was committed by accused , the injured was called 

out of his house by the accused Abdul Mazid. Such facts mean that, 

the offence of causing grievous hurt, i.e. cutting of the penis of the in-

jured, was committed in furtherance of the common intention of each of 

the accused persons. Now, let me look into the medical evidence, on 
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record, to find out whether the injured really sustained grievous hurt, as 

alleged, or not. 

P.W.7 is Dr. Md. Nekibuddin Ahmed, who examined the 

injured in Sontoli P.H.C. on the date of occurrence. On police requisi-

tion, dated 22.7.2007, he issued the medical certificate on 24.7.2007, 

vide Ext.1. It appears from the findings recorded in Ext.1 that the in-

jured lost penis by sharp weapon and this witness has opined that the 

injury was grevious and caused by sharp weapon. This part of the evid-

ence  remains  unrebutted.  Thereafter,  the  injured  received  medical 

treatment at GMCH, Guwahati. This fact also remains, unrebutted and 

almost all the witnesses have unanimously stated that the injured ini-

tially  received  medical  treatment  at  Sontoli  PHC  and  thereafter  at 

GMCH, Guwahati. There is reason, on the basis of the evidence on re-

cord, to believe that the penis of the injured Mokim was cut and he sus-

tained grevious injury. Now, the question is who caused the grevious 

injury to the injured as found in the evidence of the doctor/P.W.7. Let 

me scan the evidence on record to arrive at a decision on this count. 

The P.W.2,  Sahida  Khatun,  P.W.3 Nurjahan Begum,  P.W.4 Musstt. 

Saimon Nessa, P.W.5 Amzad Ali are not eye witnesses to the occur-

rence. They have all heard about the occurrence. Therefore, their evid-

ence as to who committed the offence, appears to be insignificant so 

far the decision on this point is concerned.  Now we are left with the 

evidence of P.W.1/informant, P.W.6/injured Mokim and P.W.7/the doc-

tor.

The evidence of P.W.1/informant is that he had seen the 

accused Abdul Mazid calling out his son/injured/P.W.6 out of his house 

and thereafter accused Jaynur joined him. During the course of cross-

examination,  P.W.1 insisted that he had seen both the accused per-

sons as indicated above and he is more particular to state that it was 

accused Abdul Mazid, who had called out his son/Mokim Ali. Now, the 

evidence of P.W.6/injured is that he had seen both the accused per-

sons, and out of them, he had seen accused Jaynur at the place of oc-

currence while the mask he was using somehow got removed. This 

[ 11 ]



evidence of P.W.6, if believed, then P.W.1/informant is belied by him, 

so far joining accused Abdul Mazid by accused Joinul is concerned as 

he had seen Jaynur only at the place of occurrence. The injured, in the 

instant case, under the facts and circumstances, is the best witness of 

the case. That being so, even if we disbelieved, the evidence of P.W.1 

so far the fact that accused Jaynur joining accused Abdul Mazid yet 

there is no logic to disbelieve the evidence of P.W.6/the injured himself 

about the presence of and the role played by the accused Jaynur at the 

time of occurrence. From the totality of evidence, it is found that the 

place  of  occurrence  was  an  isolated  one  on  the  bank  of  river 

Brahmaputra. It has also come out from the evidence on record that 

there was no population adjacent to place of occurrence. Therefore, 

there is no reason to disbelieve the solitary evidence of the P.W.6/in-

jured in the event  of  failure  to bring forth any material  which would 

have justified that the P.W.6 might have implicated the accused for any 

extraneous reason.  Even if  we believe,  for a moment,  that accused 

Jaynur did not accompany co-accused Abdul Mazid to the place of oc-

currence yet his presence at the place of occurrence, as asserted by 

P.W.6, cannot be discarded. It is already indicated above, that no tan-

gible  reason  is  noticed  to  discard  the  un-assailed  evidence  of  the 

P.W.6 that he could identify the accused Jaynur at the place of occur-

rence. So far the contradiction in the evidence of P.W.1 and P.W.6 is 

concerned as to the fact whether the accused Joinul joined accused 

Abdul Mazid immediately after P.W.6 was called out of his house or at 

the place of occurrence is not such that it touches the root of the pro-

secution story. That apart, observation, in respect of a particular fact, 

may not be the same for all. It has not come out from the evidence on 

record as to what was the distance from which P.W.1 could see that it 

was accused Jaynur who joined accused Abdul Mazid. In absence of 

categorical evidence on this count, the observation of P.W.1 that he 

had seen the accused Joinul joining accused Abdul Mazid, might be a 

mistaken fact. But this position will not affect the merit of the case if 

evidence on record otherwise back the incident which, in the instant 
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case, is the evidence of the victim/injured though he is solitary eye wit-

ness. Therefore,  I  believe the evidence of P.W.6, and accordingly,  I 

hold  that  it  was  accused  Joinul  who  had  cut  the  penis  of  the 

injured/P.W.6.  On  the  other  hand,  the  fact  that  the  accused  Abdul 

Mazid called him out to the place of occurrence is indicative of the fact 

of his involvement in the offence under discussion. It deserves a men-

tion here that the evidence of P.W.1 to the effect that the accused Ab-

dul Mazid called out the injured/P.W.6 out of his house is a fact re-

mains intact even during his cross-examination, and as such, the de-

fence failed to dislodge the assertive evidence of the P.W.1 on this 

score.  What is most important in this case is that,  there is an effort 

made by the defence to show that the accused Abdul Mazid usually 

resides at Guwahati and he was not available at village on the date of 

occurrence.

The defence has examined 4(four) witnesses to show that 

it was the accused himself who had cut his own penis. This stand of 

the defence is based on the statement of the P.W.7(doctor) in his evid-

ence that he had recorded the statement of the injured/P.W.6 in Sontoli 

PHC to the effect that he himself had cut the penis. The witnesses ex-

amined by the defence are those who claimed to have heard that the 

injured P.W.6 was stating before P.W.7 that  he himself  had cut his 

penis.  The  defence  has  also  produced  the  statement,  recorded  by 

P.W.7 as Ext. “ka”. The doctor/P.W.7 deposed as prosecution witness 

that he recorded the statement of the injured Mokim at Sontoli PHC in 

presence of witnesses. I have visited the Ext.“ka”. The statement recor-

ded in Ext. “ka” is recordedly under the heading “dying declaration”. 

This dying declaration would have been a relevant fact u/s 32 of the 

Evidence Act had the declarant died. Since the declarant/P.W.6 is still 

alive  and  capable  of  giving  evidence  in  the  court  and  has  in  fact 

presented himself and deposed in the court, the alleged dying declara-

tion under Ext. “ka” has no relevance at all.

The evidence of  P.W.4, P.W.5 makes it  more clear that 

defence has taken the plea of alibi in respect of accused Abdul Mazid 
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and also tacitly tried to convince the court that since he was not avail-

able in the village on the date of occurrence, there is no question of his 

absconding  after  the  occurrence.   However,  the  evidence  of  the 

P.W.8/Investigating Police Officer makes it clear that he had submitted 

charge  sheet,  vide  Ext.4,  showing  accused Abdul  Mazid  as  an  ab-

sconder.  This  evidence  remains  un-assailed.  Therefore,  there  is  no 

hurdle to believe that the accused Abdul Mazid was absconding after 

the occurrence. Therefore, the facts that - (i) the accused Abdul Mazid 

called out injured P.W.6 out of his house in the morning of the date of 

occurrence, (ii) he (P.W.6) did not return till he was found in the hospit-

al by P.W.1, (iii) that he was absconding immediately after the occur-

rence and the fact that he has taken the plea of alibi while subjecting 

the P.W.4 and P.W.5 to cross-examination without making effort, even 

remotely,  to prove the plea  of alibi which is an added circumstance 

against him in view of the decision of Hon’ble Supreme Court in Sub-
ramanim-Vs-State of Tamilnadu, (2009) 14 SCC 415. This decision 

has laid down that “false explanation/statement of false alibi is an 

additional circumstances. However, before taking this additional  

circumstances into consideration, prosecution must prove all oth-

er circumstance.”  The circumstances indicated at  serial  No.i  and ii 

above, coupled with the circumstance narrated at serial no.iii  above, 

constitute a clear chain to irresistibly arrive at a conclusion that it  is 

none but accused Abdul Mazid who called out the P.W.6/injured to the 

place of occurrence for commission of the offences, in furtherance of 

his common intention with accused Jaynur.

So  far  accused  Joinul  is  concerned,  we  have  already 

found,  and  believed  in  the  evidence  of  P.W.6  that  he  had  cut 

his(P.W.6) penis. The un-assailed evidence of the P.W.6, on record, is 

that this accused Jaynur and his wife/P.W.2(since divorced) had affairs 

between them, and that, admittedly after 6(six) days of their marriage 

his penis was chopped off is indicative of the motive behind which in-

spires the accused Jaynur to commit the crime. Therefore, as specific-

ally  indicated  earlier,  accused  Jaynur  is  found  as  a  person  who 
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chopped off the penis of the injured is enough to hold him guilty. It is 

evident from the P.W.2, the former wife of the p.w.6/injured, with whom 

the accused Jaynur had affair before her marriage with p.w.6 has also 

made attempt to absolve accused Jaynur as she stated, in her evid-

ence, that the p.w.6 went out in the morning for cutting grass and came 

back at about 5:00 p.m. on the date of occurrence and thereafter he 

went out to a “Kabiraj.” Such evidence of the p.w.2, in my considered 

view, reinforced the fact that accused Jaynur had affair with the p.w.2 

before p.w.6/injured married her (p.w.2).  That apart,  the evidence of 

the p.w.2, if believed to be true, no occurrence, in respect of the in-

jured/p.w.6 took place on the date of occurrence which admittedly and 

evidently not a fact and which is even not the case of the defence. On 

the other hand, this p.w.2 once said that she was in parental home on 

the date of occurrence although in the same breathe she stated that 

she was in her matrimonial home on the date of occurrence. The evid-

ence of the p.w.3 is that after hearing about the occurrence, she went 

to the house of p.w.6/injured with accused Jaynur who accompanied 

her on her request. The evidence of p.w.4 and p.w.5 is that accused 

Jaynur  is  their  nephew.  Injured/p.w.6  was  their  son-in-law.  Both  of 

them are found to have stated that accused Jaynur went to the house 

of p.w.6/injured after hearing about the occurrence to project Jaynur as 

an innocent person. That way, the evidence of p.w.2, p.w.3, p.w.4 and 

p.w.5  have not  supported  the  prosecution  version  that  the  accused 

Jaynur was involved in the commission of the offences. Their evidnece 

that  the  mother  of  the  injured/p.w.6  told  them  that  accused  Abdul 

Mazid had cut the penis of the p.w.6 has not been proved in the ab-

sence of examination of the mother of the p.w.6 in this case. But, none 

of the p.ws, 2, 3, 4 and 5 are the witnesses to the occurrence, and as 

such, their evidnece appears to be insignificant for the decision of the 

case. On the other hand, we have already relied upon the evidence of 

the solitary eye witness/injured/p.w.6 about chopping off of his penis by 

accused Jaynur. There is no law that the evidence of the victim or the 
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solitary evidence of a witness cannot be relied upon in absence of cor-

roboration.  It is always the quality of evidence and not the quantity. 

In  view of  the above discussions and findings  recorded 

therein, I am of the considered view that both the accused persons, in 

furtherance  of  their  common  intention,  caused  grevious  hurt  to  the 

p.w.6 by chopping off his penis. 

The defence argument that even after allegedly cutting the 

penis of the P.W.6 at the root he had fathered a child indicating thereby 

that the penis was not cut at the root. In my considered view, this argu-

ment has no leg to stand considering that there is no evidence that the 

p.w.6 was incapacited because of chopping off the penis and in the ab-

sence of any evidence about permanent damage to the penis. It is true, 

as argued by the defence, that there were a number of discrepancies 

in the evidence of witnesses, particularly the evidence of the P.W.6, as 

confirmed by the Investigating Police Officer/P.W.8. On scanning of the 

evidence of P.W.8, with reference to the previous statement of P.W.6 

with which he was confronted, I find that there are some contradictions 

in the form of omissions or commissions, which has not, ultimately, dis-

lodge the prosecution version as to involvement of the accused per-

sons  with  the  commission  of  the  offences.  The  case  is  otherwise 

proved, so far the fact of the case is concerned. 

In view of the discussions above, I have no hesitation to 

hold both the accused persons guilty of commission of the offence u/s 

326 of the IPC. 

So far the offence u/s 307 of the IPC with which both the 

accused persons are also charged, the evidence of the injured/P.W.6 

is that he was thrown into the river Brahmaputra after his eyes were 

covered with cloths and after he was injured. The evidence of P.W.6 is 

also that he was threatened to kill by the accused persons. Before cut-

ting the penis he was also assaulted at dagger point. So this P.W.6/in-

jured was rescued from the river by some persons and was shifted to 

Sontoli PHC. A person with grevious injuries and his eyes covered with 

cloths thrown into the river is inevitable to die unless rescued or re-
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covered alive in the intervening period. The accused persons definitely 

intended to cause death of the injured/P.W.6 with knowledge that he 

would have died if thrown into the river and the circumstances of the 

case also lead to such an inference. That being so, in my considered 

view, both the accused persons are guilty of the offence punishable u/s 

307 of the IPC. 

Therefore, both the accused persons are held guilty and 

are convicted u/s 326/307/34 of the IPC.

HEARING ON SENTENCE  

I have heard both the convicts’ persons on the question of 

sentence. Convict Jaynur Ali has submitted that he is not involved in 

the commission of the offences and that he is the elder son of his fam-

ily having responsibility to maintain his family and he is a school teach-

er in a private school. Considering the above, he has submitted to deal 

with him leniently in respect of punishment. 

Convict  Abdul  Mazid has submitted that he is a day la-

bourer and maintains his family with his income. If he is sent to jail, his 

family will starve. That apart, he has submitted that he was just above 

18 years of age on the date of occurrence. Considering all these, he 

has prayed to deal with him leniently in respect of punishment. 

CONCLUSION   –

Accordingly, on conviction, after hearing both sides and on 

question of sentence and considering the nature of the offences, I sen-

tence both the accused persons to suffer  rigorous imprisonment  for 

5(five) years each on each count u/s 326/307 of the IPC and also to 

pay a fine of Rs.5,000/- (five thousand) each, on each count, totaling 

Rs.10,000/- (ten thousand) each, and in default of payment of fine, fur-

ther rigorous imprisonment for another 6(six) months on each count. In 

the event of realization of the fine, the entire amount shall be paid to 

the injured/P.W. 6 u/s 357 of the Cr.P.C. as compensation. The sen-

tences will run concurrently. 
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The judgment  is  sealed,  signed  and  pronounced  in  my 

open court, in presence of both sides, on this the 26 th day of March, 

2012.

Furnish free copy of the judgment to both the convicts. 

                                                         SESSIONS JUDGE
                                                            KAMRUP : : GUWAHATI

Dictated and corrected by me

SESSIONS JUDGE
KAMRUP : : GUWAHATI

A P P E N D I X

(A) PROSECUTION    WITNESSES  

1. P.W.1 - Abul Hussain
2. P.W.2 - Sahida Khatun
3. P.W.3 - Mustt. Nurjahan Begum
4. P.W.4 - Mustt. Saimon Nessa
5. P.W.5 - Amzad Ali
1. P.W.6 - Md. Makim Ali 
2. P.W.7 - Dr. Md. Nekibuddin Ahmed
3. P.W.8 - Bholanath Sarma
4. P.W.9 - Abdul Gafoor

(B) DEFENCE  WITNESSES  

1. DW1 - Sri Tula Bhuyan 
2. DW2 - Md. Atowar Rahman
3. DW3 - Abdul Mazid
4. DW4 - Abdul Alim

(B) PROSECUTION EXHIBITS  

Ext. ‘Ka’ - Dying Declaration.
Ext. 1 - Medical examination report.
Ext.2 - Ejahar  
Ext.3 - Seizure list
Ext.4 - Charge-sheet 
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(D) DEFENCE EXHIBITS  :  Nil

(E) MATERIAL EXHIBIT   :   A Blade

                                                              SESSIONS JUDGE
                                                     KAMRUP : : GUWAHATI
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