
IN THE COURT OF SPECIAL JUDGE, KAMRUP 

                     AT GUWAHATI

(ORIGINAL JURISDICTION)

PRESENT : SRI H.K.SHARMA
                     SPECIAL JUDGE, 
                         KAMRUP, GUWAHATI

SPECIAL CASE NO. 31 (K)/2011
U/S 20(b)(iii)/29 N.D.P.S Act

State of Assam

      - Vs -

1. Ramlal Shah
2. Smti. Sayal Devi………….Accused

APPEARANCE  :

For the state :    Mr. H.K. Deka, Public Prosecutor

For the Accused : Mr. A. Talukdar, Advocate

Date of framing charge : 25/7/11

Dates of recording evidence: 24/8/11, 23/9/11,16/12/11

Statement u/s 313 recorded : 11/1/12

Date of argument : 20/3/12, 03/04/2012

Date of Judgment : 11/04/2012.

J U D G M E N T

1. On 28.11.11, Sri Nirmal Baishya, Deputy Superintendent 

of Police, CID, Assam, Ulubari, Guwahati authorized Sri 

Putul Baishya (PW 1) to take necessary action, on his 



information from a source, against one Ramlal, a ganja 

trafficker, (accused no.1) and a lady accompanying him 

vide authorization letter ( Ext.1).According to the source 

information  the duo were coming  towards  Assam that 

day by DN-Brahmaputra  mail  bound from New Delhi 

with  huge  quantity  of  ganja.  At  that  time  PW 1  was 

serving the CID branch of Assam Police as an inspector. 

Immediately,  he  took  one  Sri  Sailen  Pathak  and  a 

constable of CID, HQ Viz. Sri Aswini Kalita (PW2) and 

rushed to the railway station , Guwahati.  He also took 

with  him  a  lady  constable  from  G.R.P.S  viz.  Rufia 

Begam (PW3) .Together, they approached towards New 

Guwahati  Railway  Station  at  around  12  p.m.  and 

intercepted both the accused persons, near the house of 

one  Hamed  Ali,  situated  near  West  Cabin,  at  around 

12.30p.m. on being identified by the source.

2. The two accused persons were carrying two bags from 

where  some  ganja  were  found  wrapped  in  black 

polythene besides a mobile handset and a railway ticket 

on being searched.  Those were seized,  vide Ext.  2,  in 

presence of PW3(Official witness),one Raja Ali (PW 4), 

a meat seller from whom one balance and some weights 

were also seized to weigh the ganja, vide Ext-3, and one 

Md. Hamid (PW 5) another witness, to the seizure made 

vide Ext-3 .

3. Thereafter,  PW-1  weighed  the  seized  ganja  with  the 

balance already seized from PW -4 and found that about 

24.5 kgs of ganja was there in the bags in total. He then 
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drew 3 samples of 25 gms each and arrested the accused 

persons . Both the accused persons were brought to the 

CID, Police Station, Guwahati and vide Ext-4 informed 

his superior officer  on 29.11.2010. A G.D. Entry being 

no.220 was also made to this effect on 28.11.2010 which 

is marked Ext-5, and F.I.R was lodged on that day, vide 

Ext-6.  The  case  was  registered  as  C.I.D P.S  case  no. 

65/2010  u/s  20(c)/29  of  NDPS  Act.  The  matter  was 

directed  to  be  investigated  and  Sri  Sudip  Chakravorty 

(PW-7),  S.I,  CID  after  investigation  submitted  the 

chargesheet  u/s 20 (c)/29 of the NDPS Act on 3.2.11, 

vide  Ext-11.  Prior  to  that,  pw-7,  vide  his  letter  dated 

29.11.2010 ( Ext-9), sent the three samples, marked as 

Ext-A,B and C to the Director, Directorate of Forensic 

Science, Kahilipara, Guwahati under seal of DIG, CID, 

Guwahati  vide  Ext-10  for  testing  those  samples.Sri 

G.N.Deka,  Deputy  Director,  Drugs  and  Narcotic 

Division, Directorate of Forensic Science, Assam, vide 

his  report  dated  7.12.10,  (Ext-7),  confirmed  that  the 

samples  sent  for  test  were tested positive for  cannabis 

(ganja) and vide Ext 8 ( letter dated 8.12.10) informed 

the PW-7 that he may be summoned in connection with 

the case for evidence.

4. Charges were framed on 25.7.11 u/s 20(b)(ii)(c) /29 of 

the  NDPS Act  against  both  the  accused  persons  who 

pleaded not guilty and claimed to be tried. 

5. The  prosecution  examined  as  many  as  7(seven) 

witnesses. The defence examined none. Accused persons 
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were  examined  u/s  313  Cr.P.C.  on  11.1.12.  In  their 

examination aforesaid, they simply denied the allegation 

stating that they came to Guwahati from Bihar to visit 

their relatives and that they did not carry anything except 

their belongings.

6. POINTS FOR DETERMINATION-

(i) Whether the accused persons, in contravention of 

the provisions of NDPS Act, possessed/transported 

Ganja  of  commercial  quantity  (24.5  Kgs.)  on 

28.11.2010 ?

(ii) Whether  the  accused  persons  abated,  or  were  a 

party to a criminal conspiracy to commit offence 

punishable under Chapter IV of the NDPS Act.

I have heard both the learned counsel for the parties and 

also  perused  the  evidence  on  record,  oral  as  well  as 

documentary. 

                                        REASONS FOR DECISION

7. The PW-1 has deposed that he was authorized to search 

and arrest the accused persons vide Ext-1. Ext-1 is the 

letter  by  which  Dy.  Superintendent  of  Police,  CID, 

Assam,  authorized  the  Pw1  to  search  and  arrest  the 

accused persons.Pw1 is an inspector of CID branch and 

as such he is competent to search and arrest u/s 43 of the 

NDPS Act. He has deposed that he went to the railway 

station  with  one  Sailen  Pathak,  Aswini  Kalita,  Sunil 

Kumar  (all  constables)  and  called  one  lady  constable 

from GRPS viz. Rufia Begam and all of them went to 
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New  Guwahati  Railway  Station.  PW2  and  Pw3  have 

categorically stated that they accompanied Pw1. Pw1 has 

further stated that they intercepted the accused persons 

near the house of one Hameed Ali near west cabin, and 

on being searched,  found some ganja in the bags they 

were carrying with them besides one mobile handset and 

a railway ticket. Pw2 has specifically stated that both the 

accused persons were found in possession of ganja from 

three bags and the same were seized by PW1. PW4 has 

stated that he runs a meat shop and west cabin is visible 

from his shop. He heard that ganja was recovered and he 

saw gathering near the west cabin .It is the evidence of 

PW5 that he runs a pan shop near west cabin and saw 

police seizing the ganja. The packets of ganja were also 

shown  to  him.  However,  both  PW4  and  PW5  have 

deposed that they do not know from whom ganja was 

seized.Ext-2 is the seizure list and all the witnesses of the 

seizure list have admitted seizure of the ganja. Pw 3 has 

deposed that  she does not  know what  was seized and 

from whom.  From the evidence of Pw1, Pw2, Pw4 and 

Pw5 it is clear that some ganja were seized at West cabin 

of  the  New  Guwahati  Railway  Station  at  Chandmari, 

Guwahati on 28.11.10.The Pw1 has deposed further that 

he made three samples and informed his superior officer 

and after arresting the accused persons handed over to 

the  Officer  in  charge,  CID  vide  Ext-4.  I  have  gone 

through  Ext-4  and  I  am  of  the  considered  view  that 

substantial compliance of section 52 of the Act is made. 

Besides, the search and arrest of the accused persons are 

also  in  conformity  with  section  43  of  the  Act.  The 
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learned counsel, on behalf of the accused, has submitted 

that since the persons of the accused were searched, it 

was mandatory to comply the provisions of section 50 of 

the Act and non compliance of the same is fatal for the 

prosecution. The learned defence counsel has referred to 

the decision of the Hon’ble Kerela High Court in Joseph 

alias  Pappachan,  Appellant  v.  State  of  Kerala,  

Respondent,  reported  in  2002  CRI.L.J.3203.  I  am 

unable to subscribe to this argument since the search was 

made in the bags carried by the accused persons and not 

in their persons, section 50 of the Act is not applicable. 

The learned Public Prosecutor has relied on a decision 

rendered  by  the  Hon’ble  Apex  court  in  State  of  

Himachal  Pradesh  Vs  Pawan  Kumar  (2005  Cr.L.J  

2208 SC). Same view is also taken in K.Chitthayan Vs 

State of Tamil Nadu {(2008)11 SCC 363} as in the case 

of  Pawan Kumar  above.  It  was held,  in  both the said 

decisions,  by  the  Hon’ble  Apex  Court  that  “The 

provisions of Section 50 will come into play only in the  

case of personal search of the accused and not of some  

baggage like a bag, article or container, etc. which he  

may  be  carrying.”   In  the  instant  case,  the  accused 

persons were not searched and only their bags carrying 

the  Ganja  were  searched.  Therefore,  I  am  of  the 

considered  view  that  Section  50  of  the  Act  is  not 

applicable and compliance of the same does not  arise. 

Similarly,  since  the  seizure  was  made  in  public  place 

there was no necessity to comply with the provisions of 

section 42 as section 43 and not section 42 is applicable 

in  the  instant  case.  The same  view was  also  taken in 
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Narayanswamy  Ravishankar  Vs  Assistant  Director  

(AIR 2002 SC 3658). Now, coming to the question as to 

whether  the  seized  materials  were  ganja  or  not,  the 

evidence  of  PW-6 is  explored.  PW6 has  categorically 

deposed  that  the  tests  of  the  samples  show  positive 

results  for  Ganja  under  the  same  seal.  There  is  no 

evidence that the seal was broken or tempered with. The 

pw6  categorically  deposed  that  the  three  samples 

(exhibits)  enclosed  in  an  envelope  cover  which  was 

sealed with the impression of a seal corresponding with 

the seal impression forwarded. Such evidence means that 

the  samples  were  received  by  the  FLS  intact  and 

untempered. So, I have no hesitation but to hold that the 

samples contained ganja which were taken from the bags 

of the accused persons. Besides, the fact that ganja was 

recovered from the accused persons is also quite evident 

from the evidence of PW 1 and PW2. The pw4 and pw5 

have  corroborated  the  seizure  of  ganja  from  the 

possession of the accused persons. The learned advocate 

for  the  defence  has  submitted,  during  the  course  of 

argument, that the bags were found on the floor of the 

railway station and not in the possession of the accused. 

On perusal of the evidence of the pw1, who performed 

the search and seizure, it is found that although he stated 

that  the  bags  containing ganja  were  kept  on  the  floor 

near the accused persons yet he added to this statement 

that the accused were holding the bags in their front. The 

evidence of pw2 is also that the pw1 (Sri Putul Baishya) 

recovered the ganja from the possession of the accused 

persons. This evidence of the pw2 remains unassailed as 
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the same is not subjected to challenge. The evidence of 

the pw5 is that he is a witness to the seizure of the ganja, 

made  vide  Ext.2,  wherein  Ext.2(4)  is  his  signature. 

Admittedly,  the  seized ganja  was  shown to  him.  That 

apart, the pw4 stated in his examination-in-chief that he 

is a witness to the seizure made vide Ext.2 and Ext.2(3) 

is his signature. The Ganja was also weighed at his shop. 

Although  he  stated  in  his  cross-examination  that  he 

could  not  say  about  the  contents  of  Ext.2  yet  he  has 

admitted that police read over the contents of Ext.2 to 

him.  So,  such  evidence  of  pw4  means  that  he  has 

knowledge as to what was seized vide Ext.2 and he has 

put his signature in the Ext.2 with knowledge.  On the 

other hand, admittedly, the ganja so-seized was weighed 

by the pw1 in his presence and in his shop. Therefore, 

the  evidence  of  the  pw4  and  pw5,  in  my  considered 

view, has corroborated the evidence of the pw1 and pw2 

in respect  of  the seizure of  the ganja  involved in  this 

case. The evidence of pw1 and pw4 is also found to have 

corroborated each other  in  respect  of  the fact  that  the 

weighing was done with the weight and balance of the 

pw4  which  were  also  seized  and  such  fact  has  also 

remained intact as there is no dispute raised about this 

fact. 

8. The  learned  defence  counsel  has  also  argued  that  the 

complainant and investigating officer in the instant case 

is one and the same which has vitiated the investigation 

of the case. In this context, reference may be made to the 

decision of the Hon’ble Apex Court in HARDIP SINGH 
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– VS- STATE OF PUNJAB [AIR 2009 SC 432]. In the 

instant  case,  the  pw1,  Sri  Putul  Baishya,  Inspector  of 

CID  police,  is  the  officer  who  conducted  the  search, 

obtained the  sample,  packed and sealed  the  same  and 

also arrested the accused persons and that  way he did 

part  of  the  investigation.  But,  the  investigation  of  the 

case was entrusted to pw7, Sri Sudip Chakraborty, SI of 

CID  police  as  who  sent  the  sample  collected  for 

examination by the FSL, vide Ext.9, collected the FSL 

examination  report,  recorded  the  statements  of  the 

accused persons, and on completion of the investigation, 

submitted  charge-sheet,  vide  Ext.11.  There  was  no 

evidence on record to suggest that there is any bias or 

real  likelihood of  bias on the part  of  the investigating 

police  officer.  The  pw1  was,  in  fact,  not  the  police 

officer  who  investigated  into  the  case  but  he  was  an 

empowered officer u/s 43 of the Act and the part he did 

was only as an empowered officer u/s 43 of the Act. No 

bias could be assigned to him. As indicated above, no 

evidence  to  that  effect  has  also  come  out  from  the 

materials on record. Therefore, keeping in view of the 

above decision of the Hon’ble Apex Court, I am of the 

considered  view  that  there  is  any  such  defect  in  the 

investigation of the case which vitiates the investigation 

and  consequently  the  search  and  seizure  of  the 

contraband from the possession of the accused persons. 

9. In  view  of  the  above  discussions,  and  the  reasons 

recorded therein, I  have come to a definite conclusion 

that ganja of commercial quantity was seized from both 
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the  accused  persons,  on  28.11.2010,  which  they  were 

possessing, without any authority or license, near West 

Cabin,  New  Guwahati  Railway  Station,  Chandmari, 

Guwahati, and accordingly, both the accused persons are 

held guilty of the offences u/s 20 (b)(ii)(c) of the NDPS 

Act. 

10. So far the 2nd point for determination is concerned, there 

is  no  evidence,  on  record,  that  the  accused  persons 

abetted or were a party to criminal conspiracy to commit 

an offence punishable u/s 29 of the Act. Therefore, they 

are not held guilty of the alleged offence u/s 29 of the 

Act.

11. In view of the findings, recorded above, I convict both 

the accused persons for commission of the offence u/s 20 

(b)(ii)(c) of the NDPS Act. 

12. I have heard both the accused persons on the question of 

sentence.  Both  the  accused  persons  have  pleaded  that 

they are husband and wife and submitted to deal  with 

them leniently in respect of punishment. They have also 

stated that  they have four children, the elder being 

14 years of age and the younger being 7 years of 

age. In their absence, the whole family consisting of 

their children, will starve. 

13. On consideration of the submissions made by both the 

accused  persons  during  hearing  on  the  question  of 
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sentence, I have decided to deal with them leniently in 

respect of punishment. 

14. Accordingly,  on  conviction,  I  sentence  them  to  the 

statutorily  prescribed  minimum  punishment.  They  are 

sentenced to rigorous imprisonment for a term 10 (ten) 

years each and also a fine of Rs.1,00,000/-each (Rupees 

one  Lakh)  each,  and  in  default  of  payment  of  fine, 

rigorous imprisonment for 2(two) years each. 

15. The period undergone by the convicts in jail during the 

period of  investigation  and trial,  is  set  off  against  the 

sentence.

16. Supply free copy of this judgment to each of the convicts 

and  also  forward  a  copy  of  the  judgment  to  District 

Magistrates, Kamrup (M) and Kamrup(R) Districts. 

17. Send the convicts to jail Hajot to undergo the sentence.

 

The judgment  is  sealed,  signed and pronounced in my 

open court in presence of both sides on this the 11th day of April, 

2012.

                                                             SPECIAL JUDGE
                                                            KAMRUP : : GUWAHATI

Dictated and corrected by me
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SPECIAL JUDGE
KAMRUP : : GUWAHATI

A P P E N D I X

(A) PROSECUTION   WITNESSES  

1. PW1 - Sri Putul Baishya
2. PW2 - Sri Ashini Kalita
3. PW3 - Rafia Begum
4. PW4 - Raja Ali
5. PW5 - Md. Hanif
1. PW6 - Sri Gajendra Nath Deka
2. PW7 - Sri Sudip Chakraborty

(B) DEFENCE  WITNESSES-  

Nil

(B) PROSECUTION EXHIBITS  

Ext.1 - Authorization letter.
Ext.2 - Seizure list in respect of the contraband.
Ext.3 - Seizure list in respect of the weight and balance 
Ext.4 - FIR
Ext.5 - GDE No.212 dtd. 28.11.2010 
Ext.6 - Printed form of FIR
Ext.7 - FSL examination report.
Ext.8 - Forwarding letter of the FSL report.
Ext.9 - Letter forwarding the sample for FSL examination
Ext.10 - Test Memo with representative seal.
Ext.11 - Charge-sheet.  

(D) DEFENCE EXHIBITS  :  Nil

(E) MATERIAL EXHIBIT   :   
Exts.-1 & 2 - Seized ganja with bags.
Ext.3 - Seized Rly. ticket
Ext.4 - Seized Nokia Mobile Hendset
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                                                              SPECIAL JUDGE
                                                     KAMRUP : : GUWAHATI
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