
IN THE COURT OF SPECIAL JUDGE, KAMRUP DISTRICT, GUWA-
HATI.

SESSIONS(Spl.) CASE NO. 36 (K) OF 2004
Under Section 21(c)/29 of the NDPS Act.

(Arising out of G.R. P.S. Case No. 144/2004)

State
–Vs–
Anil Deka 
Md. Ainuddin Ansari

........  Accuseds.

PRESENT
SRI H.K. SARMA, Special Judge, 

Kamrup, Guwahati

Date of Evidence   :  08.09,10, 19.07.11, 26.03.12.
   Date of Argument    :   26–03–2012.
  Date of Judgment    :   27–03–2012

A  P  P  E  A  R  A  N  C  E

For the State : Sri H. K. Deka,
Public Prosecutor.

For the accused : B.K. Bhagawati. 

J U D G E M E N T

PROSECUTION CASE  

The  prosecution  case,  as  unfolded  during  the  trial  is  that,  on 

5.11.2003, pw.4 Sri S.K. Baruah, the then S.I. of police, Dispur P.S. re-



ceived a tip off to the effect that two persons boarded in hotel Kamrupa 

at Ganeshguri and were in search of customers to sell heroin. The in-

formation, so received, entered in a General Diary, vide GDE 244 dated 

5.11.2003. Thereafter, the pw4, alongwith the then Deputy S.P., Dispur 

Division, Sri H.K. Nath, proceeded to the hotel and, after making prelim-

inary enquiry with the hotel managements, entered into the room No.205 

and searched the same in presence of witnesses. The accused persons, 

namely,  Anil  Deka and Ainuddin  Ansari,  were  apprehended from the 

said room with 1(one) Kg. of contraband, suspected to be heroin, from 

their possession. The same was seized, after observing necessary form-

alities. Both the accused persons were arrested and forwarded to judi-

cial custody. Sample was obtained from the seized suspected heroin for 

chemical examination and was sent to FSL after compliance of the pro-

cedure laid down therefor.  On receipt  of the FSL examination report, 

vide Ext.1, to the effect the sample analyzed tested positive for starch 

and percentage of heroin in the sample was 20(twenty). 

On the basis of the above fact, the informant Sri S.K. Baruah, SI 

of police, lodged the FIR, on 26.1.2004, with the Dispur P.S. The invest-

igation was, in the meantime, carried out by the informant, who being in 

the rank of SI of police is competent to exercise power of search and 

seizure as provided in Section 42 of the NDPS Act. On receipt of the 

FIR, the Dispur P.S. registered a case, being No.75/04, u/s 22 of the 

NDPS Act.  

INVESTIGATION   

After receipt of the FIR and registration of the case, the Inspector, 

Officer in-Charge of the Dispur Police Station himself took up the invest-

igation of the case and submitted the charge-sheet. The investigation of 

the case was already carried out by the pw4/SI of police S.K. Barua as 

indicated under the heading “Prosecution Case”.
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CHARGE  

On appearance of the accused persons before this court, a formal 

charge was framed against accused Anil Deka, Babu Sarma and Md. Ai-

nuddin Ansari u/s 21(c) r/w Section 29 of the NDPS Act, after hearing 

both sides,  and on perusal  of  the materials  furnished u/s 173 of  the 

Cr.P.C. The charge was read over and explained to the accused per-

sons to which they pleaded not guilty and claimed to be tried. Hence, 

this trial.

It deserves a mention here that after framing of charge in this  

case, accused Babu Sarma absconded. He was declared abscond-

er. Therefore, the trial was held in respect of accused Anil Deka 

and Md. Ainuddin Ansari only. 

TRIAL  

In this case, the prosecution has examined as many as six wit-

nesses, out of which, three witnesses were cross-examined by the de-

fence,  and declined to cross-examine the remaining three witnesses. 

Defence did not examine any witnesses. The defence plea is of denial. 

After closure of the prosecution evidence, the two accused per-

sons were examined u/s 313 of the Cr.P.C. They denied their involve-

ment in the commission of the offence during such examination. 

I have heard argument advanced by learned Public Prosecutor for 

the State and learned advocate B.K. Bhagawati for the defence.

POINT FOR DETERMINATION

Whether the accused persons, in contravention of the provisions 

of the NDPS Act, illegally possessed/transported commercial quantity of 

contraband heroin ?

For the determination of the above noted point, I have visited the 

evidence on record, and have also heard argument, as stated above. 
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DISCUSSIONS, DECISION  AND REASONS THEREOF

Detection of the offence:

It  has  come  out  from  the  evidence  of  pw4,  that  on 

5.11.2003, he came to know from a secret source that two youths were 

searching customers to sell heroin and that they boarded in Kamrupa 

Hotel. Then, he went to the Kamrupa Hotel alongwith Deputy Superin-

tendent  of  police,  Dispur  Division,  H.K.  Nath  and  other  police  staff. 

There, they came to know that two youths boarded in room 205 of the 

hotel. They found there accused Babu Sarma and Md. Ainuddin Ansari 

and recovered from their possession 1 kg. suspected heroin powder in a 

sealed  polythine  packet  and the word  ‘danger’  and sketch of  a skull 

were written and drawn there on the packet.  One disposable syringe 

was also recovered from their possession. PW4 seized the said articles, 

vide Ext.4, in presence of witnesses. He had drawn sample from the 

seized packet in presence of witnesses. On interrogation, the two ac-

cused persons, Babu Sarma and Ainuddin Ansari, told him that accused 

Anil Deka was also involved in the commission of the offence. Accused 

Anil Deka was apprehended from hotel Luit. Now, it appears from the 

evidence of this witness that he seized the suspected contraband from 

the possession of accused Babu Sarma and Ainuddin Answary in pres-

ence of witnesses. So, the offence was detected at hotel Kamrupa by 

the pw4 and the accompanying Deputy S.P. as well as the staff under 

them. 

Seizure of the contraband

It has come from the evidence of pw4 is that the suspected 

heroin was seized from the possession of accused Babu Sarma and Ai-

nuddin Ansari at hotel Kamrupa, in room 205.

PW2, Hemanta Das, is the witness to the seizure and he 

had put his signature, marked as Ext.4(1) in the seizure list. It has come 
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out from his evidence that police apprehended two persons from room 

205 of Kamrupa hotel although he did not know what articles were re-

covered from their possession. He has also stated that the seizure list 

was prepared before his signature was obtained. 

Pw3 is another seizure witness, Sri Atul Bora, vide Ext.4(2). 

He deposed that police obtained his signature on a paper although he 

was not aware as to what for his signature was obtained by the police. 

PW5, Sri Tapan Kalita, is another seizure witness who had 

put his signature on the seizure list, vide Ext.4(6). According to him, po-

lice seized some articles from one boarder of the hotel in a packet. The 

seized packet contained powder like substance. 

So, it appears from the above three seizure witnesses that 

they have no knowledge about the seizure, vide Ext.4 from the posses-

sion of the accused Babu Sarma and Ainuddin Ansari. Therefore, evid-

ently, the seizure of the contraband from the possession of the aforesaid 

two accused persons is not proved. 

It  appears from the evidence of pw1,  the forensic expert, 

that on examination of the sample of the suspected contraband sent to 

the  FSL  for  examination,  he  found  that  the  sample  contained  20% 

heroin and gave positive test of starch. The report is marked as Ext.1. 

Now, the question is whether there is a link between the accused per-

sons, above named, and the result of the test in respect of the sample of 

the suspected contraband. We have already found that the investigating 

agency has failed to prove the seizure of  the contraband,  sample of 

which was sent for examination to FSL, to have recovered from the pos-

session  of  the  aforesaid  accused  persons.  Therefore,  whether  the 

sample tested positive or negative, makes no difference for the accused 

facing the trial and they cannot be implicated with the commission of of-

fence alleged, in view of failure of the prosecution to prove the seizure, 

as indicated above.
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In view of the above, the accused persons are found and 

held not guilty of the commission of the offence alleged in this case.  

CONCLUSION  

In view of the discussions above and the decision recorded 

therein, both the accused persons are acquitted, and are set at liberty 

forthwith. Their sureties, if any, stand discharged. 

The judgment is sealed, signed and pronounced in my open 

court in presence of both sides on this the 27th day of March, 2012.

                                                         SESSIONS JUDGE
                                                           KAMRUP : : GUWAHATI

Dictated and corrected by me

SESSIONS JUDGE
KAMRUP : : GUWAHATI
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A P P E N D I X

(A) PROSECUTION    WITNESSES  

1. PW1 -
2. PW2 -
3. PW3 -
4. PW4 -
5. PW5 -
1. PW6 -

(B) DEFENCE  WITNESSES  

Nil

(B) PROSECUTION EXHIBITS  

Ext.1 - Forwarding for FSL
Ext.2 - FSL report 
Ext.3 - Visitors report of hotel Kamrupa
Ext.4 - Seizure list
Ext.5 - Extract copy of Dispur P.S. GDE No.244 

dt. 5.11.03  
Ext.6 - Forwarding for FSL by Dispur P.S. 
Ext.7 - Authorisation
Ext.8 - Forwarding report
Ext.9 - List of ext. sent for examination
Ext.10 - Statement of accused Sri Babu Sarmah
Ext.11 - Statement of accused Ainuddin Ansari
Ext.12 - Statement of accused Sri Anil Deka
Ext.13 - FIR
Ext.14 - Charge-sheet

(D) DEFENCE EXHIBITS  :  Nil

(E) MATERIAL EXHIBIT   :   

                                                              SESSIONS JUDGE
                                                     KAMRUP : : GUWAHATI
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