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Sri H.K. Sarma, 

District & Sessions Judge, 
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Date of Judgment                    :   11-04-2012



J  U D  G  M  E  N  T

This  Criminal  Revision  Petition  has  been  filed  by  the  Revision 

Petitioner,  Sri  Ananta  Kumar  Deka,  accused  in  Complainant  Case 

No.5538C/07 pending before the Judicial Magistrate, first Class, Kamrup, 

challenging the legally of the order dated 13.4.2009 passed by him in the 

said complaint case on 13.4.2009.

The case of  the revision  petitioner  is  that  in  the  complaint  case, 

referred to above, is u/s 138 of the Negotiable Instrument Act filed by the 

opposite party of  this revision petition as complainant.  In this complaint 

case,  the  opposite  party  filed  evidence-on-affidavit  on  7.8.2008. 

Thereafter,  on  29.11.2008  was  fixed  for  cross-examination  of  the 

complainant  as  witness  in  the  aforesaid  complaint  case.  But  on 

29.11.2008, the complainant/opposite party in the instant revision petition 

filed  another  evidence-on-affidavit.  The  revision  petitioner/objected  to 

acceptance of the second evidence on affidavit and therefore, after hearing 

both sides, the learned trial Magistrate passed the impugned order dated 

13.4.2009 rejecting the prayer for rejection of  the second evidence eon 

affidavit  filed  by the  present  opposite  party  as  complainant  in  the  said 

case. The present revision petitioner has submitted during the course of 

hearing of this petition as well as in his written argument that the provision 

so section 138 of the Indian Evidence Act has been grossly violated by the 

impugned order inasmuch as it allowed the second evidence on affidavit to 

be  the  evidence  of  the  complainant/opposite  party,  the  instant  revision 

petitioner.  On  perusal  of  the  written  argument  submitted  the  revision 

petitioner, it transpires that the learned Judicial Magistrate, first Class while 

passing the impugned order, referred to two evidence on affidavit  being 

dated  7.8.2008  and  10.9.2007  in  the  order.  On  the  other  hand,  it  is 

submitted  by  the  learned  advocate  for  the  revision  petitioner  that  the 

evidence on affidavit  dated  10.9.2007 was  in  fact  initial  deposition  and 

submitted before charge only. It appears to be a fact, on perusal of record 

of CR Case No.5538C/07 that the affidavit dated 10.9.2007, referred to in 

the  impugned  order  is  really  filed  being  evidence  as  initial  deposition. 
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Therefore,  it  appears from the impugned order that the learned Judicial 

Magistrate,  first Class has referred to an affidavit  in its impugned order 

which was not prayed to be rejected by the present revision petitioner. On 

the other hand, the record shows that the opposite party/complainant filed 

evidence on affidavit on 29.11.2008 inspite of the fact that he had already 

submitted his evidence on affidavit on 7.8.2008 and the acceptance of the 

second affidavit by the impugned order is under challenge in this case. On 

perusal of both the affidavits, as available in the record of the complaint 

case, I have noticed that the opposite party in the revision petition referred 

to the disputed cheque in his first evidence on affidavit without marking the 

cheque as exhibit, whereas, in the second evidence on affidavit, without 

alteration, addition or variation of the evidence given in the earlier affidavit, 

only exhibited by the disputed cheuqe as Ext.1. The argument advanced 

by the revision petitioner to the effect that the impugned order has violated 

the provision of Section 138of the Evidence Act, in my considered view, 

appears to have inapplicable in the fact and circumstances of the case. 

Section  138  of  the  Evidence  Act  provides  for  the  stages  of  recording 

evidence  in  examination-in-chief,  cross-examination  and re-examination. 

This is, to my mind, the stages of recording evidence, one after the other. 

But in the instant  case, evidence on affidavit  was submitted which was 

examination-in-chief.  Before  cross-examination  of  the  opposite  party 

No.1/complainant the second evidence on affidavit was filed. This means 

that the second evidence on affidavit was filed before the second stage of 

recording evidence as per Section 138 of the Evidence Act. On the other 

hand, in my considered view, there is no such illegality in the order except 

in  the  second  evidence  on  affidavit  since  the  second  affidavit  did  not 

introduce any new fact and only marked a document as exhibit which was 

already referred to the first evidence on affidavit. The impugned order is, of 

course, incorrect so far reference on evidence on affidavit dated 10.9.2007 

is concerned because that was not the matter disputed before the learned 

Magistrate. In my considered view,  this might have been an inadvertent 

mistake. Since this court has perused both the affidavits put on record of 

the  revision  petition  and  found  that  there  is  no  such  illegality  which 
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prejudice the revision petitioner in the trial of the case before the learned 

Judicial Magistrate, first Class. That apart, 138 of the Evidence Act itself 

provides for re-examination of a witness. The opposite party No.1 could 

have even resorted to that provision but the case is pending before this 

court from 2009 for a matter so insignificant in deciding merit of the case 

and further detaining the record with tangibly no sound reason, I reject the 

revision petition with a direction to return the record to the court below with 

a direction to proceed with the case as expeditiously as possible.    

In  view  of  the  above  discussions,  the  revision  petition  stands 

dismissed on contest.

Return  the record  of  CR Case No.5538C/07 back to  the  learned 

Chief Judicial Magistrate, Kamrup, Guwahati. Both the parties are directed 

to appear before the learned Chief Judicial Magistrate on 20.4.2012.  

Given  under  my hand  and  seal  of  this  court  on  this  11 th day  of 

April,2012.

Sessions Judge,
Kamrup, Guwahati.

Dictated & Corrected by me 

Sessions Judge
Kamrup, Guwahati. 
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