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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Monday, the 9  th   Day of July, 2012.  

Misc.  Appeal No. 6/2012

Shri Manabendra Deka       ……..……..        Appellant/Plaintiff-Versus-Regional Manager, Central Bank of India, Bhangagarh, Guwahati-5 & others                              ….    Respondents/defendants.
This appeal coming on for final hearing on 02.07.2012 in the presence of –Mr. B.C. Talukdar                   …… Advocate/Pleader for Appellant.Mr. M.K. Mistra                              Advocate/Pleader for Respondents.
and  having  stood  for  consideration  to  this  day,  the  Court  delivered  the following Judgment:-

J U D G M E N T

1. This  appeal  U/O  43  Rule  1  CPC  has  been  preferred  by  the petitioner/appellant  against  the  order  dated  17.12.2011  passed  by  learned Munsiff No. 3, Kamrup, Guwahati in Misc. (J) Case No. 769/11 arising out of T.S. No. 301/2011.                                                                         ……….. Contd. p/2
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2. On  receipt  of  the  appeal  memo,  notices  were  issued  to  the opposite parties/respondents and case record of Misc. (J) Case No. 769/2011 arising out of T.S. No. 301/11 was called for. Respondents appeared through their engaged Advocate and contested the appeal.3. I have heard learned advocate for both the sides, gone through the appeal memo and the case record of Misc. (J) Case No. 769/2011 for grant of temporary injunction u/o 39 rule 1 & 2 r/w section 151 CPC, till disposal of T.S. No. 301/11. 4. The  facts  leading  to  the  plaint  and  petition  for  temporary injunction,  in  brief,  are  that  the  plaintiff/petitioner  has  entered  into  an Agreement with the defendant No. 3,  Central  Bank of India,  Lokhra Chariali Branch,  for installation of a 10 KVA Generator Set in its premises at monthly rent  of  Rs.  4,500/-  including all  expenses.  Thereafter  at  the  request  of  the plaintiff, bank has enhanced the rent up to Rs. 5,000/-. Plaintiff provided the services  of  Generator  Set  to  the  satisfaction  of  the  authorities.  Lastly  on 23.05.2011, the bank has requested the plaintiff for installation of a new sound proof  Generator  for  which  he  has  placed  an  order  for  new  sound  proof generator and gave an advance of Rs. 1,00,000/- to the supplier of generator.  But vide letter dated 23.06.11, the bank officials have discontinued the services of his earlier installed Generator citing the reasons of high rates for new sound proof  generator.  While  terminating  the  earlier  contract  and  also  for  not allowing him to install the new generator, the bank authority has acted illegally and arbitrarily  for  which  he  has  filed  the  instant  suit  with the  petition  for temporary injunction with a prayer for directing the defendants for allowing the plaintiff  to install  new generator as per his quotations and for maintain status quo in respect of earlier contract.5. Against  the  above  petition  for  injunction,  the  OPs/defendants have contested the proceeding by filing the written objections with pleading that  by asking for quotations,  the defendant  bank has not entered into any written contract with the plaintiff for installation of a new generator. It is also pleaded that no agreement was ever entered and the services of the earlier generator being found unsatisfactory, they have asked for installation of a new sound  proof  generator  and  requested  the  plaintiff  to  submit  his  bids.  On submission  of  bids  by  the  plaintiff  along  with  some  others,  the  bid  of  the plaintiff was on the higher side and as such,                            ……….. Contd. p/3



Page 3 of 5                               Misc. Appeal No. 6/2012
they have offered the work to the lowest bidder.  It  is also pleaded that the petitioner/plaintiff has no prima facie case and the balance of convenience is also  not  in  his  favour.  As  such,  they  prayed  for  rejection  of  the  prayer  of  injunction.6. On the above pleadings, during hearing before trial court, neither side adduced any oral evidence. Upon hearing both sides, Ld. Munsiff  No. 3, Kamrup, Guwahati has been pleased to dismiss the petition for injunction by holding that the plaintiff has neither the prima facie case nor the balance of convenience  in  his  favour.  It  was  also  held  that,  there  is  no  question  of irreparable loss and injury which cannot be compensated in terms of money. Against  the  above  order,  the  petitioner/plaintiff  has  preferred  the  instant appeal on the following amongst other grounds:-a) That the impugned order suffers from latent and patent error of law;b) That  the  Ld.  Munsiff  has  acted  without  jurisdiction  by  rejecting  the prayer;c) That  the  findings  of  the  Ld.  Trial  Court  are  erroneous  and  the observations made amounts to deciding the main issues of the suit;d) That the action of the defendants particularly issuance of letter dated 23.05.2011 is hit by the principles of estoppel.7. During argument, Ld. Advocate for the appellant and respondents have reiterated their pleadings taken in the trial Court. Ld. Advocate for the appellant also reiterated the grounds stated in the appeal memo.8. POINT FOR DETERMINATION:-i)  Whether the Ld.  trial  Court has committed any error in refusing to grant temporary injunction as prayed for ? 9. It is the settled principle of law that for considering the prayer of temporary injunction, a Court must have to satisfy that the petitioner has a prima facie case and balance of convenience lies in his favour. In the event of non-granting the temporary injunction, the petitioner shall suffer irreparable loss and injury.10. On going through the judgment of the Ld. Trial Court, it appears that  while deciding the matter,  the Ld.  Trial  Court has discussed the above three principles against the petitioner/plaintiff which are now under challenge in this appeal.                                                                             ……….. Contd. p/4
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11. In the instant case, the petitioner's claim is mainly based on his earlier agreement with the respondent No. 3 bank by which he installed a 10 KVA  Generator  Set  and  on  the  letter  dated  23.05.2011,  by  which  the respondent  bank has  asked the  plaintiff  to  install  a  sound proof  generator. From the record it  revealed  that  in response to this  letter,  the plaintiff  has submitted  his  quotations  on  27.05.2011,  copy  of  which  is  available  in  the original case record of T.S. No. 301/2011 being marked as Annexure-2. After submitting quotations by the plaintiff, vide letter dated 23.06.2011, Annexure-14(1) of the plaint, bank has discontinued the services of earlier generator and also rejected the quotation of the petitioner/plaintiff by citing the ground that as  his  offer  was on higher  side,  the  same was not  considered and work of installation of generator was issued to a new bidder who offered lowest rates. Apart  from  above,  the  petitioner  though  submitted  some  other  papers  but those are not related at this stage of deciding the prayer of injunction. From the letter dated 23.05.2011, as relied upon by the plaintiff/petitioner, it appears that  the  defendant  bank  has  asked  the  petitioner/plaintiff  to  submit  his quotations  for  the  purpose  of  installation  of  a  new  generator.  This  letter nowhere shows that it is an offer to get  the new generator installed by the plaintiff only at his rates. From the documents submitted by the plaintiff, it also appears that on earlier occasion while installing the generator on 21.03.2003, the plaintiff had to enter into an agreement with the bank by fixing the terms and conditions. The above agreement also does not show that defendant bank is bound to get new generator from the plaintiff in future. Mere asking a party to submit quotations, do not amount offering a contract in favour of that party. Ld. Trial Court while deciding the matter of prima facie case has rightly held that plaintiff has failed to show existence of a prima facie case in favour of the plaintiff/petitioner for considering the matter of grant of temporary injunction on the basis of their pleading even. 12. The next criteria is balance of convenience. From the letter dated 23.06.2011, it is clear that with effect from 30.06.2011, the defendant bank has terminated  the  earlier  contract  and allowed  a  new vendor to  install  sound proof generator. There is nothing on record or in pleading that after this date, plaintiff has continued his services with the old generator with the permission of the bank officials. As such, Ld. Trial Court has rightly held that the balance of convenience is not in favour of the petitioner.                        …….. Contd. p/5
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13. From the pleadings, it is clear that there is no question of loss or injury which cannot be compensated in  terms of  money.  Plaintiff’s  claim,  if taken for damages even, then also same will be subject matter of determination in terms of money. The material on record shows that in the event of any loss suffered  by  the  plaintiff  for  the  alleged  arbitrary  and illegal  activity  of  the defendant bank, same  can be compensated in terms of money. As such Ld. Trial Court has rightly held the above principle against the plaintiff/petitioner.14. From the above discussion, it is clear that the order rejecting the prayer  of  injunction  has  been  rightly  passed  by  learned  trial  Court  after considering the materials on record in proper perspective and as such, I am of the considered opinion that there is nothing to interfere with the said order of rejecting the prayer of temporary injunction. In the result, the appeal filed by the plaintiff/petitioner has no merit and accordingly same stands dismissed on contest with cost. O R D E R15. The appeal  is  dismissed on contest  with cost.  The order  dated 17.12.2011 passed by Ld. Munsiff No. 3, Kamrup, Guwahati in Misc (J) Case No. 769/2011 arising out of T.S. No. 301/2011 is upheld and affirmed. 16. Send down the case record of Misc. (J) Case No. 769/2011 arising out of T.S. No. 301/2011 to learned Munsiff No. 3, Kamrup, Guwahati with a copy of this judgment.Given under my hand and seal of this court on this 9th day of July, 2012.
Dictated & Corrected by me.
    (S. K. Poddar),                                                          (S. K. Poddar),  Civil Judge No. 3,                                                              Civil Judge No. 3,Kamrup, Guwahati.                                                          Kamrup, Guwahati.


