
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  SHRI S.N. SARMA, LLM,, AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Monday, the 4th day of June, 2012.

MONEY SUIT NO. 186/98

Assam Seeds Corporation Ltd. .....Plaintiff.

-Vs-
1. Shri Gautam Pal,
2. Shri Safiiqur Rahman Laskar,
3. Shri Mainul Haque Laskar              ....Defendants.

This suit coming on for final hearing on 21/5/12 in the presence of :-

Mr. L.P. Sarma, Advocate for the plaintiff. 

-And-

Mr. G. Misra, Advocate for the defendant No. 1,

Ms. A. Gupta, Advocate for the defendant No. 2,

Mr. A. Choudhury, Advocate for defendant No. 3.

And having stood for consideration to this day, the Court delivered the 

following judgment :-

J U D G M E N T

1. This is a suit for realisation of money.

Plaintiffs' case, in brief, is that the plaintiff is a Government Company 

registered under the Indian Companies Act having its  Registered Office at 

Khanapara, Guwahati and several Branch Offices in different places of
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Assam. The defendant No. 1 was working as Junior Accountant, defendant 

No. 2 was working as Branch Manager and the defendant No. 3 was working 

as Chowkidar of the Silchar Branch of the plaintiff. The defendants received a 

sum of Rs. 26,96,995/- from the Deputy Commissioner, Cachar, Silchar under 

Flood Relief Grant within the period from 1993-94 and 1994-95. Out of the 

said  sum  of  money,  the  defendant  No.  1  misappropriated  a  sum  of  Rs. 

18,28,638.29, defendant No. 2 misappropriated a sum of Rs. 4,94,091.00 and 

the defendant No. 3 misappropriated a sum of Rs. 22,500/-. The said fact of 

misappropriation came to the knowledge of the plaintiff only on 7/3/96 and 

the  plaintiff  deputed  an  Enquiry  Officer  to  conduct  an  enquiry  into  the 

misappropriation done by the defendants. The Enquiry Officer conducted the 

enquiry into the allegations. At the same time, the said matter was enquired by 

the Audit Party of the Head Office of the plaintiff. During the enquiry, the 

defendants admitted that they have misappropriated the said amount of the 

plaintiff. The Enquiry Officer Shri P.K. Hazarika conducted the enquiry on 

4/10/96 and 5/10/06 and submitted his report before the Managing Director of 

the plaintiff holding that the defendant No. 1 misappropriated a sum of Rs. 

18,28,638.29, defendant No. 2 misappropriated a sum of Rs. 4,94,091.00 and 

the  defendant  No.  3  misappropriated  a  sum of  Rs.  22,500/-  and thus,  the 

defendants misappropriated a total sum of Rs. 23,45,229.29 while they were 

discharging  their  duties  in  the  Silchar  Branch  of  the  plaintiff.  During  the 

enquiry, the defendants failed to furnish the statement of expenditure support 

by relevant records and thus the Enquiry Officer found the defendants guilty 

of misappropriation of the aforesaid amount. Thereafter the plaintiff by their 

letter  dated  15/5/97  asked  the  defendants  to  deposit  the  misappropriated 

amount  and  though  the  defendants  assured  to  deposit  the  amount  to  the 

plaintiff, but they failed to do so. Hence, the plaintiff has filed the suit for 

realisation of Rs. 31,88,558.29 being the principal and interest @ 20% per 

annum from 4/10/96 to 30/6/98 with further interest @ 20% per annum from 

the date of filing of the suit till realisation with cost of the suit. 
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2. The  defendants  contested  the  suit  by  filing  three  different  written 

statements.

The defendant No. 1's case is that the suit is not maintainable in law as 

well as in facts; that the suit is barred by limitation; that the suit is bad for 

non-joinder of necessary parties; that the suit is vexatious, misconceived and 

the  same is  liable  to  be  dismissed with  cost,  etc.  The further  case  of  the 

defendant  No.  1  is  that  no  audit  by  any audit  party  was ever  audited the 

accounts of the plaintiff company. A few cash book which were not available 

were lost along with the scooter belonging to the defendant No. 1 and the 

defendant No. 1 immediately informed the said fact to the police and the final 

report  was  submitted  by  the  police  to  that  effect  to  the  Chief  Judicial 

Magistrate,  Cachar  at  Silchar.  It  is  stated  that  the  enquiry  was  conducted 

without giving any opportunity to the answering defendant to place his case 

and no documents were furnished to him for scrutiny of the same. The enquiry 

conducted by the plaintiff is absolutely illegal and perverse. No enquiry was 

ever conducted in respect of the allegations made by the plaintiff. The amount 

of Rs. 21,000/- shown in Sl. No. 3 was a credit  sale proceed and the said 

amount was not received by the defendant No. 1. Similarly, the amount of Rs. 

3,58,182.10  paise  as  shown  in  Sl.  No.  5  was  also  not  received  by  the 

defendant No. 1. The said amount was received by one Allauddin Laskar who 

was the then in-charge of the Central Godown. The defendant No. 1 has not 

misappropriated at any time any amount of money and as such, the answering 

defendant No. 1 prayed to dismiss the suit with cost. 

3. Defendant  No. 2 in addition to taking the usual  pleas in his  written 

statement further stated that since the defendant No. 1 was the custodian of 

Cash Book and other relevant records, this defendant is not responsible for the 

statement made by him before the Audit Party. The plaintiff should have
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enquired  the  matter  earlier.  The  defendant  No.  1  was  responsible  for 

maintaining the records and if there is any lapse in maintaining the records, 

the  defendant  No.  1  is  solely  responsible.  Further,  no  enquiry  report  was 

furnished to him though he requested by his letter dated 10/6/97 and hence, 

the charges levelled against him were baseless. Under the above premises, the 

defendant No. 1 prayed to dismiss the suit in the interest of justice. 

4. Similarly,  the  defendant  No.  3  also  took the  usual  pleas  those  were 

taken by the other two defendants. The further case of the defendant No. 3 is 

that as he was a Chowkidar in the Branch Office at Silchar, as such, he could 

not misappropriate such an amount of money. Denying the allegations levelled 

against him, the defendant No. 3 prayed to dismiss the suit with cost. 

5. After going through the pleadings of the parties, following issues 

were framed :-

1. Whether the suit is barred by limitation ?

2. Whether an amount of Rs. 18,28,638.29, Rs. 4,94,091.00, Rs. 22,500/-

misappropriated by the defendant No. 1, 2 and 3 respectively out of a 

flood relief grant received from the Deputy Commissioner, Cachar for 

the period from 1993-94 ?

3. Whether the plaintiff is entitled to get a decree as prayed for ?

4.  What other relief/reliefs the parties are entitled to ?

6. In support of the claim of the plaintiff, as many as 6 witnesses were 

examined. Out of the 6 witnesses, PWs 1, 2 and 3 were cross-examined by 

defendants.  However,  PWs  4,  5  and  6  were  not  cross-examined  by  the 

defendants. Plaintiff altogether exhibited following documents :-

Ext-1 : Memorandum and Articles of Association of the plaintiff 

 company,
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Ext-2 : Duties and responsibilities of the defendant No. 1,

Ext-3 to 11 : Money receipts issued by the defendants showing receipt 

 of payment of Rs. 26,96,995/- from the DC, Cachar, 

 Silchar,

Ext-12 : Enquiry proceeding of Shri P.K. Hazarika,

Ext-13 : Letter dated 15/5/97 issued by the plaintiff to the 

 defendants, 

Ext-14 : Letter issued by the defendant No. 2 to defendant No. 1 to 

 open a Cash Book from 5/4/95,

Ext-15 : Complaint lodged by defendant No. 2 against defendant 

 No. 1,

Ext-16 : Letter dated 12/2/96 issued by defendant No. 2 to 

 Managing Director of plaintiff company,

Ext-17 : Another complaint lodged by defendant No. 2 against 

 defendant No. 1,

Ext-18 : Letter written by Managing Director of the plaintiff 

 company to the Accounts Officer and Audit Officer of the 

 plaintiff company,

Ext-19 & 20: Letters written by defendant No. 2 to plaintiff,

Ext-21, 22 & 23 : Records showing receipt of amount by defendant No. 1, 

Ext-24 : Letter written by Assam Co-operative Apex Bank to the 

 plaintiff, 

Ext-25 & 26: Complaints lodged by defendant No. 2 against defendant 

 No. 1, 

Ext-27 & 28: Report of the enquiry officer,

Ext-29 : Money receipt book of Silchar Branch,

Ext-30 & 31: Cash Book of the Head Office of the plaintiff Company,

Ext-32 : Ledger Book of Silchar Branch,

Ext-33 : Cash Book of the Head Office of the plaintiff Company, 

Ext-34 : Ledger Book of Silchar Branch,
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Ext-35 : Cash Book of Head Office of the plaintiff Company,

Ext-36 to 43: Sanction order issued by the Deputy Commissiner, Cachar,

7. Defendant side did not adduce any evidence in support of their case. I 

have heard the arguments advanced by Ld. Counsel for both sides. Now, the 

issues are discussed and decided as follows :-

DECISION AND REASONS THEREOF :-

8. Issue No. 2 :-

PW 1  Shri  Bishnu  Ram Bora  in  his  plaint  as  well  as  evidence-on-

affidavit stated that the defendant No. 1 was posted at Silchar and he was 

serving as Junior Accountant of the Silchar Branch of the plaintiff Corporation 

since 31/12/87 to 21/7/95. The defendant No. 2 was the Branch Manager of 

the Silchar Branch of the plaintiff  Corporation and he was deputed by the 

Directorate of Agriculture and posted as Branch Manager of Silchar Branch of 

the plaintiff Corporation and the defendant No. 3 was the Chowkidar of the 

Silchar Branch of the plaintiff Corporation during the relevant period. The 

defendant No. 1, a Junior Accountant of the Silchar Branch of the plaintiff 

Company was in-charge of the accounts of the Silchar Branch. He was to 

receive and disburse payment both in cash and in cheque, enter in Cash Book, 

money receipt book, etc. which were under the custody of the defendant No. 

1. He was to write cash book, issue money receipts, keep vouchers, posting of 

general ledgers, purchase register, sales register, bank register, party ledger, 

bill  register  upto  date  to  verify  the  maintenance  of  stock  book,  issue  of 

challan,  raise  outwards  bill  and  pursue  realisation  of  the  payment  to  the 

plaintiff  company.  He  was  to  prepare  MST accounts,  bank  reconciliation 

statement, annual account, consolidated MST, profit and loss accounts, 
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including  monthly  trial  balance.  All  financial  matters/transactions  of  the 

Branch was to be routed through the defendant No. 1. It was also a duty of the 

defendant No. 1 to assist Head Office Accounts staff, Auditors for verification, 

for verification of stock, auditing books of account. The defendant Nos. 1 and 

2 were responsible for all drawal of the bank and disbursement to the various 

posts. The defendant Nos. 1 and 2 was also jointly responsible for upto date 

maintenance  of  accounts  branch  and  the  defendant  No.  1  was  under  the 

control of the defendant No. 2. The defendant No. 2 was the Branch Manager 

of the Silchar Branch and defendant No. 3 was the Chowkidar of the said 

Branch of the plaintiff. The defendant Nos. 1 and 2 received a sum of Rs. 

26,96,995/- from the Deputy Commissioner, Cachar, Silchar under flood relief 

grant during the period from 1993-94 and 1994-95. Out of the said sum of 

money, the defendant No. 1 misappropriated the sum of Rs. 18,28,638.29 P. 

and the defendant  No.  2 misappropriated a  sum of Rs.  4,94,091/-  and the 

defendant No. 3 misappropriated a sum of Rs. 22,500/-. The defendant No. 1 

intimated the officer of the plaintiff who was deputed from the Head Office 

that the cash book for the period 1992-93 and 1993-94 have been lost from his 

custody. The misappropriation case by the defendants came to the knowledge 

of the plaintiff only on 7/3/96. The defendant Nos. 1 and 2 received the said 

sum of Rs. 26,96,995/- from the Deputy Commissioner, Silchar vide money 

receipt of the plaintiff indicating the dates. The money receipt numbers and 

dates and the amount received by the defendant Nos. 1 and 2 from the Deputy 

Commissioner, Cachar, Silchar mentioned in the money receipts against the 

dates are shown below :- 

Money Receipt No. Date Amount in Rupees

6370 29/1/94 Rs. 5,00,000.00

6377 10/3/94 Rs. 2,00,000.00

6394 3/8/94 Rs. 8,20,821.00

6395 3/8/94 Rs. 1,40,436.00

6396 30/8/94 Rs. 3,52,517.00
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6399 3/8/94 Rs. 3,23,670.00

6370 30/8/94 Rs.      6,570.00

6392 30/8/94 Rs.   43,654.00

6393 30/8/94 Rs.   72,927.00 

Rs.26,96,995.00 

The  matter  was  prepared  by  P.K.  Hazarika,  one  of  the  officers  of  the 

Agriculture Department who was also Managing Director of the Corporation 

and during enquiry, the defendants agreed that they have misappropriated the 

amount. The defendants also admitted before the Audit Party of the plaintiff 

Corporation, that they have misappropriated the amount. The defendant No. 1 

admitted  that  he  has  misappropriated  a  sum  of  Rs.  18,28,638.29  P.,  the 

defendant No. 2 admitted that he has misappropriated a sum of Rs. 4,94,091/- 

and the defendant No. 3 admitted that he has misappropriated a sum of Rs. 

22,500/- and thus the total misappropriation of money by defendant Nos. 1, 2 

and  3  comes  to  Rs.  23,45,229.29  P.  The  defendant  failed  to  furnish  any 

statement of expenditure in respect of the misappropriated amount for a sum 

of Rs. 23,45,229.29 P. 

9. This witness exhibited the following documents :-

Ext-1 -  Memorandum  and  Articles  of  Association  of  the  plaintiff 

company, Ext-2 - Duties and responsibilities chart of the defendant No. 1, Ext-

3 to 11 - Money receipts issued by the defendants showing receipt of payment 

of Rs. 26,96,995/- from the DC, Cachar, Silchar, Ext-12 - Enquiry proceeding 

of Shri P.K. Hazarika, an Officer of the Agriculture Department and the then 

Managing Director of the plaintiff Corporation, Ext-13 - Letter  dated  15/5/97 

issued by the plaintiff to the defendants asking them to pay the amount, Ext-

14 - Letter issued by the defendant No. 2 to defendant No. 1 asking him to 
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open a Cash Book from 5/4/95, Ext-15 - Complaint lodged by defendant No. 2 

against defendant No. 1 before the Managing Director, wherein the defendant 

No. 2 held that Shri Gautam Paul, defendant No. 1 committed forgery for a 

sum of Rs. 1,72,000/- in 1991-92, Ext-16 - Letter dated 12/2/96 issued by 

defendant No. 2 to Managing Director of plaintiff company intimating that the 

defendant No. 1 could not handover relevant documents, Ext-17 - Another 

complaint  lodged  by  defendant  No.  2  against  defendant  No.  1  before  the 

Managing  Director,  Ext-18  -  Letter  written  by  Managing  Director  of  the 

plaintiff company to the Accounts Officer and Audit Officer of the plaintiff 

company asking them to inspect the accounts of the Silchar Branch, Ext-19 & 

20 - Letters written by defendant No. 2 to plaintiff Corporation intimating that 

the  defendant  No.  1  did  not  deposit  the  sale  proceeds  amounting  to  Rs. 

83,010.3  P.,  Ext-21,  22  &  23  -  Records  showing  receipt  of  amount  by 

defendant No. 1, Ext-24 - Letter written by Assam Co-operative Apex Bank to 

the plaintiff sending the correct ledger copy for the period from April, 1991 to 

31st March,  1995,  By  Ext-24,  the  Assam Co-operative  Apex Bank Ltd.  of 

Silchar  Branch  also  forwarded  a  statement,  Ext-25  &  26  –  Two  other 

Complaints  lodged by defendant  No.  2  against  defendant  No.  1,  Ext-27 – 

Report  of  misappropriation  of  money  of  Silchar  Branch  of  the  plaintiff 

Company, which was conducted by the then Managing Director, Shri P. K. 

Hazarika,  who  was  also  subject  matter  specialist  of  the  Directorate  of 

Agriculture.

10. PW 2 Shri Prasanta Kumar Hazarika, the then Managing Director of 

plaintiff Corporation from 1999 to May, 2001 has fully supported the evidence 

adduced by PW 1. His evidence is that Shri S.R. Laskar and Gautam Paul 

were  the  employees  of  plaintiff  Corporation.  Both  of  them were  directly 

involved in  the  misappropriation case  which they  committed  in  a  planned 

manner. His further evidence is that Silchar Branch received a sum of 
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Rs. 28,62,705/- from different sources upto July, 1995 including flood relief 

grants  from  the  Deputy  Commissioner,  Cachar,  Silchar.  Besides  this,  the 

Silchar Branch of the plaintiff Company has been receiving fund from the 

Head Office of the Corporation and other sources as sales proceeds, salary of 

staff, bonus, arrear pay, procuremental fund, labour wages etc. but the receipt 

and expenditure were not recorded and two important documents like cash 

book for the year 1992-93 and 1993-94 were found missing and both Shri 

Laskar and Shri Paul were trying to hide the actual fact.  On enquiry, both 

Laskar and Paul admitted which was held on 9/9/96, 10/9/96, 4/10/96 and 

5/10/96 that they have misappropriated the amount vide Ext-12 and Ext-12(1) 

to  Ext-12(11)  are  his  signatures  and  Ext-12(12)  to  Ext-12(22)  are  the 

signatures of Gautam Paul, defnedant No. 1 and Ext-12(23) to 12(33) are the 

signatures of S.R. Laskar and Ext-12(34) to Ext-12(43) are the signatures of 

Moidul  Haque.  The defendants  put  their  signatures in his presence and he 

knows  their  signatures.  He  further  deposed  that  he  submitted  a  report  on 

misappropriation to the authority vide Ext-27 and Ext-27(1) to Ext-27(8) are 

his signatures. The details of misappropriation by the defendants have been 

mentioned my his report at Ext-27. The Ext-27(8), a statement has also been 

annexed along with his report Ext-27 containing 8 pages. On the basis of his 

report, he found the defendant No. 1 liable to pay a sum of Rs. 21,29,590.70 P. 

and  the  defendant  No.  2  was  liable  to  pay  a  sum of  Rs.  7,72,543/-  and 

defendant  No.  3  was  liable  to  pay  a  sum of  Rs.  22,500/-  to  the  plaintiff 

Corporation. 

This witness was cross-examined by the defendants but defendants have 

failed to demolish the evidence adduced by this witness. 

11. PW 3 Shri Chandra Kanta Das is the Audit Officer. His evidence is that 

as per order of Managing Director, he conducted the audit of Silchar Branch
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of  the  plaintiff  Company  from  14/2/96  to  22/2/96  along  with  his  junior 

Mohendra Mohan Kalita and Rameswar Talukdar. He verified the cash book 

available in the Silchar Branch Office. The cash book for the period from 

1/4/94 to 31/7/94 were neither certified nor signed by the defendant No. 2. 

The defendants failed to produce most of the vital books of account, relevant 

records, documents and they could not produce the cash book for the year 

1992-93 and 1993-94. It was alleged that same was lost by the defendant No. 

1.  They  have  inspected  the  records  available  and after  going through the 

records, it was found that the defendant Nos. 1 and 2 received a sum of Rs. 

26,96,995/- as flood relief from the Deputy Commissioner, Cachar and the 

defendant No. 1 issued money receipts vide Exts-3, 4, 5, 6, 7, 8, 9, 10, 11 and 

12 to the Deputy Commissioner, Cachar, Silchar and Ext-3(1) is the signature 

of Gautam Paul, which he knows. Out of the said amount of Rs. 26,96,995/-, 

the  defendants  misappropriated  a  sum  of  Rs.  8,95,851.34  and  thus  on 

different  heads,  the  defendant  No.  1  misappropriated  a  sum  of  Rs. 

18,28,638.29 P. plus Rs. 2,80,452.50 plus Rs. 20,500/- and that the defendant 

No. 2 has misappropriated a sum of Rs. 7,74,543/- and the defendant No. 3 

misappropriated  a  sum of  Rs.  22,500/-  of  the  plaintiff  Corporation.  This 

witness further deposed that he submitted a report to the Managing Director 

in three different parts vide Ext-28 in 34 pages and Ext-28(1) to Ext-28(34) 

are his signatures and Ext-28(35) is the signature of Shri Mohendra Mohan 

Kalita, Junior Auditor and Ext-28(36) is the signature of Rameswar Talukdar, 

of the plaintiff Corporation which he knows. Thus, according to this witness, 

the plaintiff is entitled to recover Rs. 18,28,638.29 P. from the defendant No. 

1, a sum of Rs. 4,94,091.22 P. from the defendant No. 2 and a sum of Rs. 

20,500/- from the defendant No. 3 as principal and in addition to that, the 

plaintiff is also entitled to recover interest @ 20% from the date of filing of 

the suit till realisation. 
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Ext-28 which the Audit Report speaks that defendants misappropriated 

the amount as mentioned above. 

12. PW 4 Shri Milan Chandra Das who was the Manager (Administration) 

of Assam Co-operative Apex Bank Ltd. Has exhibited Ext-24, a letter dated 

5/4/95  issued  by  the  Branch  Manager,  Silchar  Branch  to  the  Managing 

Director of their bank at Guwahati. He also exhibited the bank statement as 

Ext-25. 

13. PW 5  Shri  Arup  Choudhury  who  is  the  in-charge  Audit  Officer  of 

Assam Seeds Corporation Ltd. at the relevant time stated that Ext-3 to 11 are 

the  receipts  issued  by  defendants  showing  receipt  of  payment  of  Rs. 

26,96,995/- from the Deputy Commissioner, Silchar. He stated about the usual 

procedure of depositing money by the Branch. According to him, immediately 

after receipt of the cash by the concerned Branch, the same are remitted to the 

read  office  as  the  accounts  of  the  Corporation  are  centrally  maintained. 

Whenever money receipt is issued and not reflected in the cash book of the 

head office, it tantamounts to not depositing the same and/or misappropriation 

of the amount. This witness exhibited the money receipt book of the Silchar 

Branch for the period from 10/11/94 to 3/4/95 as Ext-29 where Ext-29(1), 

29(2) and 29(3) are the money receipts  bearing No. 0004 and 0005 dated 

10/11/94 and 0006 dated 15/11/94 respectively. By Ext-29(1), the defendants 

showed receipt of a sum of Rs. 1419/-, by Ext-29(2) the defendants showed to 

have received a sum of Rs. 195/- and by Ext-29(3) the defendants showed to 

have  received  a  sum of  Rs.  10,881/-.  But  the  said  amount  has  not  been 

deposited by the defendants to the plaintiff Corporation and the said amount is 

due from the defendants. PW 5 also exhibited the Exts-30 and 31 cash books 

of the head office of the Corporation for the period from 15/11/94 to 8/2/95 

and 12/1/94 to 29/3/94 respectively. Ext-30 reflects that the amount received 
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by the defendant No. 1 at Silchar Branch has been remitted to the head office 

and  page  No.  56  of  Ext-31  reflects  that  the  defendants  showed  to  have 

remitted  a  sum of  Rs.  4.00  Lakhs  which  they  received  from the  Deputy 

Commissioner, Silchar under flood relief programme in 1993-94. This witness 

also exhibited the ledger book of Silchar Branch for the year 1993-94 as Ext-

32 where at page 573 it has been shown that the defendants remitted a sum of 

Rs. 4.00 Lakhs which they received from the Deputy Commissioner, Silchar. 

He  also  exhibited  the  Cash  Book  of  Silchar  Branch  for  the  period  from 

25/8/94 to 15/11/94 and also the Cash Book of the head office for the period 

from April,  1995 to July,  1995 as Exts-33 and 35 and the relevant entries 

thereof  as  Exts-33(1)  and  35(1)  respectively.  In  Ext-33,  the  defendants 

showed to have remitted a sum of Rs. 14,01,143.66 to the head office  and in 

Ext-35 Rs. 7000/- was fictitiously entered in the Cash Book of Silchar Branch 

of the plaintiff Corporation showing excess deposit due to over-sight in the 

Cash  Book  at  Folio  No.  28.  But  actually  the  defendants  showed  to  have 

deposited to the Head Office for a sum of Rs. 1,06,738.70 and balance sum of 

Rs. 7000/- was misappropriated by the defendants and the defendant No. 1 

falsified the accounts of Ext-35 at page 32. He also stated that the defendants 

are  liable  to  pay to  the plaintiff  a  sum of Rs.  31,88,558.20 as on 30/6/98 

including interest @ 20% per annum. 

14. PW 6 Shri Swapan Kr. Das is the Addl. D.C., Cachar, Silchar who in his 

evidence  exhibited  Ext-3,  5,  6,  7,  8,  9,  10  and  11 receipts  issued  by  the 

defendant No. 1 to the D.C. Cachar, Silchar. The amount mentioned in Ext-3 

and Exts-5 to 11 were issued on the basis of the sanction order issued by the 

then Deputy Commissioner, Shri S.N. Rao in the relevant period. Exts-36 to 

43  are  the  sanction  orders  issued  by  the  Deputy  Deputy  Commissioner, 

Cachar.
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15. In this suit, defendants have not adduced any evidence. The evidence of 

Pws-4, 5 and 6 were not cross-examined by the defendant side and as such, 

their evidence remained unrebutted. During cross-examination of PW-1, PW 2 

and  PW  3,  defendants  have  failed  to  discredit  the  evidence  adduced  by 

plaintiff witnesses. 

16. After consideration of oral as well as documentary evidence, it is found 

that  defendant  No.  1  misappropriated  an  amount  of  Rs.  18,28,638.29  P., 

defendant No. 2 misappropriated an amount of Rs. 4,94,091/- and defendant 

No. 3 misappropriated an amount of Rs. 22,500/- out of the flood relief grant 

received  from  the  Deputy  Commissioner,  Cachar  during  the  period  from 

1993-94. Accordingly, this issue is decided in favour of the plaintiff.

17. Issue No. 1 :-  

This is a suit for realisation of misappropriated money. The cause of 

action arose on 4/10/96, 5/10/96, 15/5/97 and other subsequent dates and this 

suit  was filed on 3/8/98 and as such,  the suit  is filed within the period of 

limitation.  

18. Issue No. 3 & 4  :-

While discussing issue No. 2, it is found that defendant Nos. 1, 2 and 3 

misappropriated an amount  of  Rs.  18,28,638.29 P.,  Rs.  4,94,091/-  and Rs. 

22,500/- respectively and as such, plaintiff is entitled for realisation of said 

amount with interest @ 6% per annum from the date o institution of the suit 

till realisation. 
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O R D E R 

19. In the result, the suit is decreed on contest with cost. The plaintiff is 

entitled  to  get  Rs.  18,28,638.29  P.  (Rupees  Eighteen  Lakhs  Twenty  Eight 

Thousand  Six  hundred  Thirty  Eight  and  paise  twenty  nine  only),  Rs. 

4,94,091/- (Rupees Four Lakhs Ninety Four thousand Ninety one only) and 

Rs.  22,500/-  (Rupees  Twenty Two Thousand Five hundred only) from the 

defendant Nos. 1, 2 and 3 respectively with interest @ 6% per annum from 

4/10/96 till realisation.

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 4th day of June, 

2012.

Civil Judge No. 3,
Kamrup, Guwahati. 

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guywahati.



 

J U D G M E N T

This is a suit for realisation of loan granted by the plaintiff bank.

Plaintiffs' case, in brief, is that the defendant No. 2 being the proprietor 

of  defendant  No.  1  approached  the  plaintiff  bank  for  providing  working 

capital  facility  for  the  purpose  of  their  business  vide  application  dated 

15/11/05.  The  plaintiff  bank  through  its  Small  Enterprises  Credit  Cell 

sanctioned a Cash Credit facility for Rs. 3,00,000/- in favour of the defendant 

No. 1 on 15/11/05. Accepting the terms and conditions of the sanction letter, 

the defendant Nos. 2 and 3 on behalf of defendant No. 1 executed (i) Demand 

Promissory  Note  dated  16/11/05,  (ii)  Demand  Promissory  Note  Delivery 

Letter  dated  16/11/05,  (iii)  Agreement  of  Loan-cum-Hypothecation  dated 

16/11/05 and (iv) Agreement of Furnishing Security dated 16/11/05 in favour 



of the plaintiff  bank. The defendant No. 3 stood as guarantor for  the loan 

granted  to  defendant  No.  1  and  executed  the  Guarantee  Agreement  dated 

16/11/05. After availing the loan facility, the defendants failed and neglected 

to repay the outstanding dues of the plaintiff Bank. Thereafter the plaintiff by 

personal contact through its officers as well as writing letters dated 23/2/07, 

15/5/07, 22/9/07 and 4/10/08 requested the defendants to regularise their loan 

account with the plaintiff. According to the plaintiff, the amount due to the 

plaintiff  by  the  defendants  as  on  31/10/07  is  Rs.  2,77,940.83.  Hence,  the 

plaintiff has filed this suit for realisation of Rs. 2,77,940.83 with interest @ 

10.25% per annum from the date of filing of the suit till realisation with cost 

of the suit. 

The defendants contested the suit by filing written statement contending 

interalia that  the suit  is  not maintainable; that the suit  is  barred by law of 

limitation; that there is no cause of action for the suit; that the suit is hit by the 

principle of estoppel, acquiscence and waiver; that the plaintiff has not come 

to the Court with clean hands; that the suit is false fricolous and vexatious, 

etc. The further case of the defendants is that the plaintiff bank has neither 

produced copies of all the documents relied on by them in the Court at the 

time  of  filing  the  suit  nor  they  furnished  the  same  to  the  answering 

defendants. The Manager of the plaintiff bank asked the defendant Nos. 2 and 

3 to sign some blank papers and non-judicial stamp papers for providing them 

a loan, but the said Manager has used those documents for the purpose of 

sanctioning  loan  to  several  borrowers  including  the  defendant  No.  1 

fraudulently without the knowledge or consent of the defendant No. 3 and as 

such,  the  defendants  are  not  liable  for  misuse  of  such  documents  by  the 

plaintiff.  The  defendants  suffered  heavy  loss  in  their  grocery  business  for 

which they are unable to repay the loan amount. The answering defendants 

further stated that no copy of the documents were provided to them by the 

plaintiff. With the above pleadings, the defendants prayed to dismiss the suit. 



         After going through the pleadings of the parties, following issues were 

framed :-

1. Is there any cause of action for the suit  ?

2. Is the suit barred by limitation ?

3. Whether the suit is maintainable ?

4. Whether the defendant No. 1 obtained a term loan of Rs.  3,00,000/- 

(Rupees Three Lakh) from the plaintiff bank ?

5. Whether  the  plaintiff  bank  fraudulently  manufactured  the  loan 

documents,  misusing the signed bank stamp papers and other papers 

along with the security  (TDR) amounting to  Rs.  1,00,000/-  (Rupees 

One Lakh), handed over to the said Manager for the purpose of loan ?

6. Whether the present suit is false, frivolous and vexatious ?

7. Whether the plaintiff bank is entitled to any decree as prayed for ?

8. To what other relief, the parties are entitled ?

 Plaintiff adduced evidence of PW 1 Shri Karuna Prasad Sarma who 

was cross-examined by defence. Plaintiff  exhibited so many documents. 

Ext-1 is the application dated 15/11/05 submitted by the defendant No. 2 as 

proprietor of defendant No. 1 to the plaintiff bank, Ext-2 is the letter of 

arrangement dated 15/11/05, Ext-3 is the Demand Promissory Note dated 

16/11/05 executed by the defendant No. 2 as proprietor of defendant No. 1, 

Ext-4  is  the  Demand  Promissory  Note  Delivery  Letter  dated  16/11/05 

executed by the defendant Nos. 2 and as proprietor of defendant No. 1 and 

guarantor  of  defendant  No.  2,  Ext-5  is  the  Agreement  of  Loan-cum-

Hypothecation  dated  16/11/05  executed  by  the  defendant  No.  2  as 

proprietor  of  defendant  No.  1,  Ext-6  is  the  Agreement  dated  16/11/05 

executed by the defendant No. 2 as proprietor of defendant No. 1, Ext-7 is 

the Guarantee Agreement dated 16/11/05 executed by the defendant No. 3 

as Guarantor of defendant No. 2, Ext-8 is the letter dated 4/10/08 issued by 

the  plaintiff  to  the  defendant  No.  2  and  Ext-9  is  the  certified  copy  of 

Statement of Accounts in respect of A/c No. 30022651614.



 Defendants filed evidence-on-affidavit of DW 1 but while his turn 

came up for cross-examination, on several occasions, he remained absent 

for which his evidence was expunged vide order dated 23/2/12. 

 I have heard the Ld. Counsel appearing for the plaintiff.

 DECISION AND REASONS THEREOF :-

Issue No. 4 :-

 In a Civil Suit, to succeed the claim of plaintiff, the burden of proof 

lies upon the plaintiff. Let us discuss the evidence how far plaintiff is able 

to substantiate its claim. 

 PW 1 Shri  Karuna Prasad Sarma who is the Deputy Manager of 

State Bank of India, Stressed Assets Resolution Centre, Bamunimaidan, 

Guwahati stated that the defendant No. 2 being the proprietor of defendant 

No. 1 applied to the plaintiff bank for providing working capital facilities 

for the purpose of their business vide application dated 15/11/05 and the 

plaintiff bank on consideration of the said application sanctioned a Cash 

Credit  facility  to  the  tune  of  Rs.  3,00,000/-  vide  letter  of  arrangement 

dated  15/11/05.  He  further  stated  that  the  defendant  No.  2  being  the 

proprietor of defendant No. 1 and the defendant No. 3 being the guarantor 

of defendant No. 1 duly accepted the terms and conditions of the sanction 

letter and as a token of acceptance of the same, have signed in the letter of 

arrangement  dated  15/11/05.  This  witness  has  exhibited  the  following 

documents :-

 Ext-1 - application dated 15/11/05 submitted by the defendant No. 2 

as proprietor  of defendant No. 1 to the plaintiff  bank, Ext-2 - letter of 



arrangement  dated  15/11/05,  Ext-3  -  Demand  Promissory  Note  dated 

16/11/05 executed by the defendant No. 2 as proprietor of defendant No. 

1,  Ext-4  -  Demand  Promissory  Note  Delivery  Letter  dated  16/11/05 

executed by the defendant Nos. 2 and as proprietor of defendant No. 1 and 

guarantor  of  defendant  No.  2,  Ext-5  -  Agreement  of  Loan-cum-

Hypothecation  dated  16/11/05  executed  by  the  defendant  No.  2  as 

proprietor of defendant No. 1, Ext-6 - Agreement dated 16/11/05 executed 

by the defendant No. 2 as proprietor of defendant No. 1, Ext-7 - Guarantee 

Agreement dated 16/11/05 executed by the defendant No. 3 as Guarantor 

of defendant No. 2, Ext-8 - letter dated 4/10/08 issued by the plaintiff to 

the defendant No. 2 and Ext-9 - certified copy of Statement of Accounts in 

respect of A/c No. 30022651614.

 He further stated that the defendants availed the cash credit facilities 

from the  plaintiff  bank  and  executed  Demand  Promissory  Note  dated 

16/11/05,  Demand  Promissory  Note  Delivery  Letter  dated  16/11/05, 

Agreement of Loan-cum-Hypothecation dated 16/11/05 and  Agreement of 

Furnishing  Security  dated  16/11/05  being  STDR  of  Rs.  1,00,000/-  as 

security  for  repayment  of  the  loan in  favour  of  the  plaintiff  bank.  He 

further  stated that  the defendant  No.  3  stood as  guarantor  for  the loan 

granted to defendant No. 1 and executed the Guarantee Agreement dated 

16/11/05.  After  availing  the  loan  facility,  the  defendants  failed  and 

neglected to repay the outstanding dues of the plaintiff Bank. Thereafter 

the plaintiff  by personal  contact  through its  officers  as  well  as  writing 

letters  dated  23/2/07,  15/5/07,  22/9/07  and  4/10/08  requested  the 

defendants to regularise their loan account with the plaintiff. According to 

PW 1, the amount due to the plaintiff by the defendants as on 31/10/07 is 

Rs. 2,77,940.83. 

 PW 1 in his cross-examination stated that after filing of this suit, 

there was a compromise/settlement proposal against the loan amount and 



accordingly one instalment of Rs. 12,101/- was deposited on 30/9/09 by 

the defendant No. 2 but the compromise failed due to non-payment of the 

remaining amount. The defendants in para 13 of their written statement 

stated that defendant No. 2 approached the plaintiff bank for sanctioning a 

loan to him. At the relevant time, the Manager of the plaintiff bank who 

agreed  to  provide  loan  to  the  defendant  No.  2  on  condition  that  the 

defendant No. 2 must sign some papers and arranged to deposit as security 

amount over the same to the Manager. Accordingly, the defendant No. 2 

handed over the same to the said Manager along with bundle of blank 

papers signed by them together with some non-judicial stamp papers of 

values  being  of  Rs.  20/-,  Rs.  50/-  and  Rs.  100  etc.  The  answering 

defendants stated that the defendants signed those blank stamp papers and 

other papers and handed over the same together with the security (TDR) 

amounting to Rs. 1,00,000/- to the bank Manager in good faith hoping that 

the same would be used for providing him loan by the said bank Manager. 

Defendant No. 2 has not denied his signatures in loan application. Ext-1 

which is  an application for  loan shows that  defendant  applied for  loan 

amount of Rs. 3,00,000/- and accordingly plaintiff bank was pleased to 

sanction the said loan amount  vide sanction letter  dated 15/11/05.  The 

plaintiff bank is able to prove that defendant applied for loan vide Ext-1 

and accordingly loan amount was sanctioned vide Ext-2. Exts-1 to 9 are 

duly  proved  by  the  plaintiff  side.  During  cross-examination  of  PW 1, 

defence has failed to create any doubt or to make any probability of doubt 

in  regards  sanction  of  loan  amount.  From  the  record,  it  appears  that 

evidence-on-affidavit filed by defendants was expunged and as such, there 

is  no  evidence  on  the  part  of  the  defendants.  In  such  circumstances, 

evidence  adduced  by  PW 1  is  found  to  be  cogent,  believable  and  in 

accordance with law to the effect that defendants took loan amount of Rs. 

3,00,000/- from the plaintiff  bank. Accordingly, this issue is decided in 

favour of the plaintiff. 



Issue No. 5 :-

 Defendants have taken the plea that the plaintiff bank fraudulently 

manufactured the loan documents mis-using the signed blank stamp paper 

and other papers along with the security TDR amounting to Rs. 1,00,000/- 

handed over to said Manager for the purpose of loan. Defendants in para 

13 of their written statement stated that the Manager of the plaintiff bank 

agreed to provide a loan to the defendant No. 2 on condition that he must 

sign some papers and arrange to deposit a security amount over the same 

to the Manager. Accordingly, the defendant No. 2 handed over a bundle of 

papers  signed  by  them together  with  some   signed  blank  non-judicial 

stamp papers to the Manager of the plaintiff bank in good faith hoping that 

the same would be used for providing him loan by the said Bank Manager. 

However  now  it  appears  that  the  said  Manager  used  those  papers  as 

security for the purpose of sanctioning loan to hundreds of people whom 

the defendant Nos. 2 and 3 do not know personally. But surprisingly, the 

defendants  have  not  filed  any  criminal  case  against  the  bank  alleging 

fraud. The plea of fraud has been taken by the defendants and onus to 

prove the fraud lies upon the defendants as the plaintiff has been able to 

prove high degree of probability of taking loan by the defendants by way 

of oral as well as documentary evidence. In the instant case, evidence of 

defendants  was  lacking  to  the  effect  that  plaintiff  bank  committed 

fraudulent act. Further, it is the requirement of law that whatever has been 

alleged in  W.S.  ought  to  have  proved by documentary  evidence.  Mere 

denial or making allegation cannot prove a fact. 

 In view of above discussion, the issue No. 5 is decided in negative and 

against the defendants. 

Issue No. 6 :-



 Defendants  have  taken  the  plea  that  the  suit  is  false,  frivolous  and 

vexatious, but to substantiate their claim, defendants have not adduced any 

evidence  nor  they  are  able  to  elucidate  any  materials  by  way  of  cross-

examination. More so, while cross-examining the PW 1, defendants side has 

not uttered a single word that the suit is false, frivolous and vexatious. Hence, 

the issue is decided in favour of the plaintiff.

Issue No. 1 :-

 The suit is for realisation of loan amount. Plaintiff's case is that plaintiff 

bank through its Small Enterprise Credit Cell sanctioned Cash Credit facility 

of  Rs.  3,00,000/-  in  favour  of  the  defendant  No.  1  on  15/11/05.  The 

defendants have signed in the sanctioning letter dated 15/11/05 and they have 

accepted the terms and conditions and accordingly, they availed of the Cash 

Credit facility from the plaintiff bank and executed Demand Promissory Note 

dated 16/11/05 for Rs. 3,00,000/- along with other documents. The defendants 

have denied that they availed the Cash Credit facility from the plaintiff bank. 

In such a circumstance, it appears that there is a bonafide contention between 

the plaintiff and the defendants which needs adjudication. As such, I hold that 

there  is  a  bonafide  contention  between  the  parties  which  needs  trial  and 

accordingly, I decide issue No. 1 in favour of the plaintiff.

Issue No. 2 :-

This  suit  is  for  realisation of  loan amount.  In  such cases,  period of 

limitation is 3 years. From the oral evidence as well as documentary evidence, 

it appears that the defendants executed the Demand Promissory Note dated 

16/11/05 for  Rs.  3,00,000/- and by the said Demand Promissory Note, the 

defendant No. 2 as proprietor of defendant No. 1 agreed to pay on demand the 

sum of Rs. 3,00,000/- with interest @ 10.25% per annum with monthly rest. 

This suit was filed on 10/11/08. Cause of action arose on 15/11/05 and the suit 



is filed on 10/11/08 which is within the period of limitation of 3 years.

Hence, this issue is decided in favour of the plaintiff.

Issue No. 3 :- 

Defendants in their W.S. Took the plea that the suit is not maintainable. 

But they have not stated how the suit is not maintainable. Mere plea of non-

maintainability is not sufficient. The requirement of law is that it is the duty of 

defendants to specifically point out as to how the suit is not maintainable and 

in the instant case, the defendants have failed to do so. Hence, I hold that the 

suit is not barred by limitation. 

Issue Nos. 7 and 8 :-  

While deciding issue No. 4, I have already held that defendant No. 2 on 

behalf of defendant No. 1 availed a Term Loan of Rs. 3,00,000/- from the 

plaintiff  bank and they have not abide by the terms and conditions of the 

sanctioning letter. Accordingly, the plaintiff is entitled for an amount of Rs. 

2,77,940.83 P. with interest @ 10.25% per annum from the date of filing of 

the suit till realisation. 

O R D E R

In the result, the suit is decreed on contest with cost for recovery of an 

amount of Rs. 2,77,940.83 P. (Rupees two lakhs seventy seven thousand nine 

hundred forty and paise eighty three only) from all the defendants jointly and 

severally with interest @ 10.25% per annum from the date of filing of the suit 

till realisation.

Prepare the decree accordingly.



Given under my hand and seal  of this Court on this the 2nd day of 

April, 2012.

Civil Judge No. 3,
Kamrup, Guwahati. 

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.


