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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO 1, KAMRUP, GUWAHATI:

PRESENT  :      SHRI S.N. SARMA, LLM, AJS,
             Civil Judge No. 3, 
            Kamrup, Guwahati.

Saturday, the 2nd day of June of 2012.

Misc Appeal No. 22 of 2011

From the Order dated 19/5/12 of Munsiff No. 1, Kamrup, Guwahati, 

passed in Misc (J) Case No. 813/11 arising out of T.S. No. 328/11.

Shri Baliram Singh .....…Petitioner/Appellant. 
              

                                       -Versus-

1. Numaligarh Refinery Limited,
2. The Regional Manager (Marketing), North East,

Numaligarh Refinery Limited .........OPs/Respondents

             This appeal coming on this day ( or having been heard on) 19/5/12 

in presence of : 

 

1. Mr. G.N. Sahewala,
2. Mr. K.R. Surana …………… Advocates for appellant.

         -And-

Mr. P.C. Goswami ..…………    Advocate for Respondents.
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And having stood for consideration to this day the Court delivered the 

following judgment:-

J U D G M E N T

    This  appeal  is  preferred  under  Order  43  Rule  1(r)  of  the  CPC 

challenging the order dated 20/8/11 passed by Ld. Munsiff No. 1, Kamrup, 

Guwahati in Misc (J) Case No. 813/11 arising out of T.S. No. 328/11 refusing 

to  grant  ad-interim  injunction.  Along  with  the  appeal,  a  petition  for 

temporary injunction was also filed. Admitting the appeal, this Court also 

granted status-quo order. Being highly aggrieved with the aforesaid order, 

the  appellant  preferred  this  appeal  on  the  following  amongst  other 

grounds :- 

 For that the Ld. Court below failed to consider that the appellant is the 

owner of the land measuring about 1,794 sq. metres covered by Dag No. 

9(old)/130(new)  of  K.P.  Patta  No.  41(old)/86(new)  of  Village  Saukuchi, 

Mouza Beltola on which a MS/HSD Retail Outlet under the name and style of 

NRL Energy Station is set up and the appellant being the proprietor of said 

NRL Energy Station, ought not to be ousted from the said pump on any 

pretext whatsoever without affording him an opportunity of being heard; for 

that  the  Ld.  Court  below  ought  to  have  granted  ex-parte  ad-interim 

injunction as prayed for because he was given a “Letter of Intent” dated 

20/12/06 for setting up a “Retail Outlet” which the respondents are trying to 

give  it  to  one  of  their  blue  eyed  boy  by  illegally  ousting  the  appellant 

therefrom as a measure of  punishment without any fault  of  his own and 

without  affording  him any opportunity  of  hearing;  for  that  the  Ld.  Court 

below failed to consider that from the date of commissioning the NRL Energy 

Station on 11/2/08 till date, the appellant/plaintiff has been running the said 

Retail Outlet as per terms of the Memorandum of Agreement dated 19/1/08 

in respect of dispensing pump and selling licence and as per the Marketing 

Discipline  Guidelines  in  force  without  any  complaint  from  any  quarter 
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whatsoever;  for  that as  per  the Licence for  Retail  Outlet,  all  equipments 

installed therein are the property of  the respondent/defendant No. 1 and 

therefore, it is the bounden duty of the respondents/defendants to maintain 

the said pump in working order which they failed to do by not providing any 

training to the pump operating and maintenance staff as required under the 

Marketing Discipline Guidelines in force; for that on 12/5/11, after the MS 

Nozzle of one pump bearing MPD No. 93.492 developed various faults and 

the  staff  of  the  plaintiff/appellant  had  immediately  lodged  a  complaint 

through writing in the Retail Outlet Equipment Maintenance Register and also 

through telephonic communication but the said complaint registered by the 

respondents under No. 11059228 dated 13/5/11 was not attended by the 

respondents compelling the appellant to stop all sales through the said MPD 

No. 93.492 which was evident from sales statement entered in the Daily 

Sales Register; for that the Ld. Court ought to have considered that there 

was no infirmity in the fact that the sealing wire which was passing through 

the pulsar unit of the MS part got slightly rusted and the seal was already 

weak and as such, the stand of the appellant ought to have been held to be 

prima  facie  believable  that  in  the  morning  of  13/5/11,  the 

appellant/plaintiff's  cleaning  staff  while  cleaning  the  machine  through 

running water, he had found that the weights and measurement seal of the 

MS part of MPD No. 93.492 which was rusted was broken and the same was 

informed  by  letter  dated  13/5/11  to  the  Inspector  of  Legal  Meterology, 

Guwahati  and  that  the  case  of  the  appellant  ought  not  to  have  been 

discarded that on advise of the said authorities the appellant/plaintiff had 

stopped all sales from the said unit till the authorities carried out re-sealing 

and  recalibration  in  the  presence  of  NRL  official  and  that  there  was  no 

evidence to show that the appellant/plaintiff had not dutifully complied with 

the said direction; for that the Ld. Court ought to have believed that on 

13/5/11, the appellant/plaintiff's Manager namely Shri Pramod Singh became 

ill and was required to be hospitalised, who made alternative arrangements 

of his own by requesting one Uday Kumar to temporarily take care of the 

Retail  Outlet  for  2-3  days till  he recovered as  the appellant/plaintiff  was 
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residing at Tura for the purpose of taking care of his wife, who is in a state of 

shock  ever  since  28/5/06  after  his  son  was  kidnapped  by  anti-social 

elements and is presumed to be dead and that from the inspection report 

dated 15/5/11 prepared by the respondents it appears that when officials of 

respondents/defendants visited the appellant/plaintiff's pump site, one pump 

i.e. MPD No. 93.492 was closed and as per the entries made in the said 

report, there is no figure for “delivery check” in respect of one pump out of 6 

pump in the Retail Outlet; for that the Ld. Court below failed to appreciate 

that the sales figure of the meter calculation sheet of pump bearing MPD No. 

93.492 as per report dated 15/5/11 remained static as per the sales figure 

indicated for  12/5/11 and those entries indicate that no sales took place 

between 12/5/11 and 15/5/11 from the said defective pump, which in turn is 

only  possible  when  the  sales  from  the  said  pump  was  kept  completely 

closed; for that the Ld. Court below ought to have passed the ad-interim 

injunction as prayed for because when the technical staff of respondents did 

not come to the appellant's Retail Outlet to rectify the defect as reported on 

13/5/11 or to check or contain the leakage till 16/5/11 which in turn had led 

to a situation that unfortunately on 16/5/11, the staff in the Retail Outlet 

found excessive smell and fumes emanating from the defective pump and 

presuming it to be smell of fire, the said Uday Kumar panicked and called a 

local electrician to check the source of leakage, who in turn being untrained 

in  handling  retail  outlet  pumps,  had  opened  the  pump  dome  and  also 

removed one defective pulsar unit and one “O” ring for reasons best known 

to him, but he claimed that by removing the same, he saved the pump from 

fire, and the said items were stored at the backside of office for safe keeping 

so as to prevent its theft and as such, this important facet of the case was 

grossly overlooked by the Ld. Court below leading to denial of justice to the 

appellant for no intentional or deliberate fault of their own; for that the Ld. 

Court below ought to have held that the the letter dated 8/8/11 issued by 

the respondents was illegal and void as the appellant was not given proper 

opportunity of  personal hearing before arbitrarily deciding that the act  of 

opening and removal of metering unit and pulsar unit was an unauthorised 
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act  amounting  to  breach  of  DPSL  Agreement  and  thereby  proceeding  to 

terminate  the  said  agreement  and restraining  the  appellant  to  enter  the 

Retail Outlet was disproportionate punishment; for that the Ld. Court below 

failed to consider the pleaded case of the appellant wherein it was stated 

that the allegations as contained in respondent's letter dated 23/5/11 and 

8/8/11 are totally vague, untenable, baseless and inappropriate allegations; 

for that there was strong reasons for balance of convenience in favour of the 

appellant as the appellant had demonstrated before the Ld. Court below that 

the respondents/defendants did not provide any training to the staff of the 

appellant and as such, the people available in the Retail  Outlet were not 

equipped with handling the situation that arose from leakage of one nozzle 

unit of one of the pumps and therefore, the respondents alone had grossly 

neglected  and omitted  to  do their  duties  and it  was only  due to  lack  of 

knowledge and training, the unauthorised persons in the Retail Outlet had to 

open the pump dome to find and plug oil leak with a honest intention to 

prevent fire  in  the Retail  Outlet.  Moreover,  if  those present in the Retail 

Outlet  would  not  have  attained  to  the  situation  and  had  any  untoward 

situation taken place, the respondents would have accused the appellant of 

negligence to prevent that situation and as such, the Ld. Court below ought 

to have stayed all  actions of the respondents pursuant to the two letters 

dated 23/5/11 and 8/8/11 being arbitrary, unreasonable and without any 

authority of law; for that the Ld. Court below failed to consider the greater 

comparative loss and injury that the petitioner  would suffer  if  ad-interim 

injunction as prayed for was not granted. Moreover, the Ld. Court below 

failed to appreciate that the loss that the petitioner would suffer cannot be 

computed  and  compensated  in  terms  of  money  as  the  reputation  and 

goodwill of the petitioner apart from his money invested in the business was 

at stake etc. 

     The plaintiff/appellant's case is that the respondents issued a letter of 

intent to the appellant on 20/12/06 and accordingly the Energy Station was 

commissioned on 10/2/08. In the meantime, a Memorandum of Agreement 
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dated 19/1/08 was executed between the parties in respect of dispensing 

pump and selling licence as per marketing discipline guidelines in force. Six 

pumps were installed in the retain outlet and each pump has four nozzles for 

selling  Motor  Spirit  and  High  Speed  Diesel  and  it  was  the  duty  of  the 

respondent  to  maintain  the  said  pump  in  working  order.  Further,  the 

respondents are to provide training to the staff and operator of the pumps 

which they did not do. On 12/5/11, one nozzle of one pump bearing No. MPD 

39.492 developed fault like leakage, sound on the pump operation etc. for 

which plaintiff/appellant immediately lodged a complaint through writing in 

the Retail  Outlet  Equipment Maintenance Register  and through telephonic 

communication and the said complaint was registered on 13/5/11. But the 

officials  or  staff  of  the respondent did not attend the said  defects within 

reasonable time. Therefore, the appellant stopped sale from the said unit. It 

is stated that sealing wire passing through the pulsar unit of MS park got 

rusted and seal was weak and on 13/5/11, when the cleaning staff  were 

cleaning  the  machine  through  running  water,  found  the  weights  and 

measurement seal of the said nozzle broken and as such, the employees of 

the appellant immediately on the same day informed the Inspector of Legal 

Meterology, Guwahati who advised the appellant to avoid operation of the 

said unit until resealing and recaliberation is made in presence of the officials 

of the respondent. On 13/5/11, the manager of the appellant Pramod Singh 

fell ill and was hospitalised and the appellant resides at Tura as he is taking 

care of his wife who is under shock due to the kidnapping of his son by anti-

social elements. In the meantime, the employee of the appellant called one 

electrician as he found leakage to see that there is no short circuit takes 

place due to leakage of oil and the electrician opened meter unit and pulsar 

to avoid leakage but he could not refit the same and he kept it behind the 

office and as such the meter unit got damaged. On 15/5/11, the officials of 

the respondents visited the pump of the appellant and found that the sale 

from  the  defective   pump  was  closed.  The  sales  figure  in  that  pump 

remained the  same since  12/5/11 as  no sales  took place  and the  same 

appears  from  the  report  prepared  by  the  respondent  authorities. 
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Subsequently respondent issued show cause notice dated 23/5/11 to which 

appellant innocently filed his reply, but respondents vide letter dated 8/8/11 

threatened termination of agreement with the appellant and informed that 

on 24/8/11 at 11 AM, the officer will be there for removal of the belongings 

of the appellant. Since no appeal has been provided, the appellant filed a 

representation to the Managing Director of the respondent on 17/8/11 giving 

details of the facts. Even after issuance of letter dated 8/8/11 terminating 

the agreement, the respondent supplied oil to the appellant on 13/8/11 and 

the  appellant  was  running  the  Depot.  In  the  termination  letter,  it  was 

mentioned that person engaged by the appellant opened and removed the 

meter pulsar unit after breaking the weight and measurement seal without 

any intimation and permission of the respondents. Although on 12/5/11, the 

appellant informed about the leakage of  one nozzle of the pump but the 

same was recorded by the respondents on 13/5/11 and they did not attend 

the same even on 13th and 14th May and ultimately on 15th day, 2011 they 

came for  inspection and as such it  is  apparent that the respondents  are 

suppressing their own faults. It is further stated that regarding breakage of 

the  weight  and  measurement  seal,  the  Legal  Meterology  Deptt.  Was 

informed on 13/5/11 and there was stoppage of sale of oil since 12/5/11 and 

as such, there is no question of manipulation of meter and pulsar unit. 

 Against the injunction petition, in the appeal, i.e. Misc (J) Case No. 

164/11, the respondents filed their objections wherein they alleged that the 

petitioner intentionally tempered with a meter to supply less quantity of oil 

to customers. It is further alleged that the public interest is against granting 

of injunction as public will suffer. 

 I have gone through the entire case record including the lower Court 

record and the impugned order. I have also heard Ld. Counsel for both the 

parties. 
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 Ld. Counsel for the appellant has argued that after show cause notice, 

termination letter was issued without giving an opportunity of hearing to the 

appellant which is  a gross violation of  principle of  natural  justice.  In this 

connection,  Ld.  Counsel  has  relied  on  a  decision  of  our  own High Court 

reported in 2000(1) GLR 178. Ld. Counsel for the appellant further argued 

that they never admitted their guilt, rather they humbly prayed before the 

authority concerned to leniently look into their case. He further argued that 

respondents  and their  concerned officials  in  order  to  cover  up their  own 

lapses, they acted malafide in issuing the letter dated 8/8/11 restraining the 

appellant in operating from his own pump. 

 Controverting  the  submission  made  by  the  Ld.  Counsel  for  the 

appellant, his counter-part, Ld. Counsel for the respondents has submitted 

that the action of the appellant/petitioner were against the public interest 

and if injunction is granted, the consumer at large will he highly affected. In 

this connection, following decisions have been cited :- 

 (1994) 2 GLR 104 wherein our own High Court held “”Injunction – 

Granting of – In addition to the three ingredients for granting injunction, 

public interest and public policy should also be considered – Courts cannot 

be used as an instrument/rool to causer injury to the Society or loss to the 

community – Requirements and demand of the Society must be considered.”

 He further urged that petitioner/appellant intentionally tempered with 

the meter to supply less quantity of oil to customers. 

 Ld. Munsiff No. 1 while passing the impugned order has observed that 

Plaintiff has violated the terms of agreement and that the appellant/plaintiff 

has  admitted  that  he  had  committed  mistake.  He  further  stated  that 

appellant/plaintiff was given a chance of show cause and thereby principle of 

natural justice has been complied with. 
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 I have gone through the letter dated 3/6/11 written by the appellant 

to the respondents wherein the appellant admitted some mistakes. However, 

admission of mistakes cannot be equated that appellant tempered with the 

meter to supply less quantity of oil to the customers. We can say whether 

petitioner/appellant  has  tempered  the  meter  or  not  after  detailed 

investigation and enquiry and also leading evidence. But that step has not 

come at the stage of injunction. In his reply, appellant has stated that it was 

the  duty  of  the  respondents  to  give  proper  training  to  the  staff  of  the 

appellant but that has not been done by the respondents.  The appellant 

called the local electrician to get rid of fire or untoward incident and as such, 

the  appellant  has  no  ulterior  motive  to  defraud  the  customers.  The 

arguments advanced by respondent to the effect that this case covers the 

ingredients of granting injunction i.e. public interest and public policy, is not 

applicable in the instant case as it is not proved that petitioner/appellant 

tempered with the meter to supply less quantity of oil to customers. Mere 

allegation cannot be equated with proof. 

 From the facts and circumstances of the case, the admitted position is 

that appellant is the owner of NRL Energy Station, Saokuchi, Lokhra and he 

was running the Petrol Depot under the respondent company. At this stage, 

it cannot be said whether appellant tempered with the meter or not but the 

fact remains that the appellant after having issued a Letter of Intent was 

running  and  operating  the  said  Retail  Outlet  as  per  the  terms  of  the 

Memorandum of Agreement dated 19/1/08 in respect of dispensing pump 

and selling licence as per marketing discipline guidelines  in  force and as 

such, I am of the view that there is a prima facie case. If injunction is not 

granted in favour of the plaintiff/appellant, plaintiff/appellant would suffer 

irreparable loss and injury which cannot be compensated in terms of money. 

Further if injunction is not granted, the plaintiff/appellant would be in a more 

inconvenient position rather than the defendants/respondents. 
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 Considering the above facts and circumstances, I am of the view that 

Ld. Munsiff No. 1 has not properly appreciated the facts and circumstances of 

the case and also failed to consider the fact of principles of natural justice 

denied to the appellant. In such circumstances, I am of the view that the 

order passed by Ld. Munsiff No. 1 is bad in law and liable to be set aside. 

 Accordingly, the appeal is allowed on contest with cost. The impugned 

order dated 20/8/11 passed by Ld. Munsiff No. 1, Kamrup, Guwahati is set 

aside. 

 It is pertinent to mention here that along with the Misc Appeal, the 

appellant  has  filed  a  petition  for  temporary  injunction  restraining  the 

Ops/respondents from giving effect to the letters dated 23/5/11 and 8/8/11 

and also from restraining the Ops/respondents from stopping regular supply 

of  Motor  Spirit  and  High  Speed  Diesel  to  the  Retail  Outlet  of  the 

petitioner/appellant till disposal of the suit which was registered as Misc (J) 

Case No. 164/11. Apart from that a petition under Section 151 was also filed 

which was registered as Misc (J) Case No. 170/11 whereby it was prayed to 

resume regular and timely supply of Motor Spirit and High Speed Diesel to 

the  Depot  of  the  appellant.  Accordingly,  this  Court  was  pleased  to  pass 

status-quo  order  in  respect  of  possession  of  the  Retail  Outlet  of  the 

petitioner/appellant  situated  over  the  schedule  land.  Further  the 

Ops/respondents were directed to resume the supply  of  Motor  Spirit  and 

High  Speed  Diesel  to  the  Retail  Outlet  of  the  petitioner  as  described  in 

schedule of the petition. As the aforesaid two petitions as well as the instant 

appeal relates to the identical matter, I dispose of the said two petitions as 

well as the instant appeal with the following reliefs. 

 Both the parties are directed to maintain status-quo as on today in 

respect of possession of the Retail Outlet of the petitioner/appellant situated 

over the  schedule  land.  Respondents/defendants  are  directed to  continue 

with the supply of Motor Spirit and High Speed Diesel to the Retail Outlet of 
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the petitioner/appellant as described in schedule of the petition U/s 151 of 

CPC. Ld. Court below is directed to dispose of the title suit expeditiously. 

 Send down a copy of this judgment to the Ld. Trial Court along with 

the LCR.

Given under my hand and seal of this Court on this the 2nd day of 

June, 2012.

                                                                                            Civil Judge No. 3,  
Dictated  &  corrected  by  me 
Kamrup,Guwahati

Civil Judge No. 3,
Kamrup, Guwahati.

Misc (J) Case No. 164/11 and 170/11 

2/6/12

Parties are present. In view of the observation and also decision held in Misc 

Appeal No. 22/11, this Misc (J) Case is disposed of on contest accordingly.

Civil Judge No. 3,
Kamrup, Guwahati.
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 Misc (J) Case No. 41/11

24/4/12 

 By  this  order,  I  dispose  of  the  petition  No.  988/11  filed  by  the 

petitioner/appellant under Order 39 Rule 1 and 2 read with Section 151 of 

the CPC praying for a temporary injunction restraining the Ops/respondents 

from alienating and changing the nature and character of the suit land.

      The  petitioner/appellant's  case  is  that  the  petitioner/appellant  filed 

T.S. No. 167/10 against the Ops/respondents for declaration, recovery of 

possession, cancellation and injunction with respect to the suit land. Along 

with the said suit, the petitioner filed an application under Order 39 Rule 1 
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and  2  read  with  Section  151  of  the  CPC  for  temporary  injunction.  The 

Ops/respondents appeared in the suit and filed their written statement as 

well as objection against the application under Order 39 Rule 1 and 2 read 

with Section 151 of the CPC. The further case of the petitioner/respondent is 

that  the proforma defendant No. 4 was the owner and possessor of the suit 

land  described  in  Schedule-A  of  the  plaint.  On  20/1/98,  the  proforma 

defendant No.  4 appointed the defendant No. 2 as his constituted attorney 

to develop and sell the suit land and the defendant No. 2 entered into an 

agreement for sale dated 16/2/02 with the defendant No. 1 and on the same 

day, the possession of the suit land was handed over to the defendant No. 1. 

In the month of May, 2005, proforma defendant No. 7 tried to dispossess the 

defendant No. 1 from the suit land on the strength of a registered sale deed 

executed by proforma defendant No. 4 in favour of proforma defendant No. 

6.  A  proceeding  U/s  145/146  Cr.P.C.  was  initiated  which  was  latter  on 

dropped  by  defendant  No.  6.  Thereafter  the  defendant  No.  6  forcefully 

entered  into  the  suit  land  and  dispossessed  the  defendant  No.  1  and 

defendant No. 4. The defendant Nos. 1 and 4 then filed T.S. No. 265/05 (TS 

869/06) against the defendant Nos. 6 and 7 for recovery of possession and 

cancellation of sale deed No. 1073/98 dated 12/3/98 which was executed by 

defendant No. 4 in favour of defendant No. 6. The suit proceeded exparte. In 

the meantime, defendant No. 6 sold the suit land to defendant No. 5 through 

her constituted attorney, defendant No. 8 on 30/9/05. The present plaintiff 

was one of the witnesses to the said sale deed. The possession of the suit 

land was also delivered to the defendant No. 5. The suit filed by defendant 

Nos. 1 and 4 was decreed exparte on 30/5/07 granting the reliefs prayed for 

in the suit. The decree passed in TS No. 869/06 was put to execution and on 

20/12/08, the decree was executed and the proforma defendant No. 4 was 

shown to have put his signature on the Writ of execution thereby accepting 

the delivery of  possession of  the suit  land,  though in  fact,  the proforma 

defendant No. 4 was not present and the execution was carried out behind 

the back of the defendant No. 4. The defendant No. 4 then revoked the 

power  of  attorney  issued  to  defendant  No.  2  by  registered  Deed  of 
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Revocation  No.  4684/08  dated  22/12/08  which  was  intimated  to  the 

defendant No. 2 by notice dated 20/5/09. Thereafter the defendant No. 4 

sold the suit land to plaintiff on 22/1/09 by registered Sale Deed No. 748/09 

but could not deliver possession of the land. Thereafter when the plaintiff 

applied for mutation of his name, the Settlement Officer found the name of 

the defendant No. 1 in the records of rights on the basis of Sale Deed No. 

2849/09 dated 6/3/09 and cancelled the name of the defendant No. 1. Later 

on the plaintiff could come to know that the defendant No. 1 has sold the 

suit land to defendant No. 3 by a registered Sale Deed dated 14/5/09. In 

view of above, the plaintiff filed the suit for declaration of his right, title and 

interest, recovery of possession, cancellation of sale deed and for permanent 

injunction  against  the  defendants.  In  the  instant  petition  for  temporary 

injunction, the petitioner/plaintiff has prayed to pass a temporary injunction 

restraining  the  Ops/respondents  from alienating  and changing  the  nature 

and character of the suit land till disposal of the suit.   

 The OPs/respondents filed written objection stating interalia that if any 

sale deed was executed during the pendency of T.S. No. 869/06, the Ops are 

not bound by the said illegal sale deeds. The deed of revocation of power of 

attorney  No.  4684/08  dated  22/12/08  was  not  legally  executed  by  the 

proforma defendant No. 4 as prior to execution of the said deed, no notice 

was  served  to  the  OP/respondent  No.  2.  The  proforma defendant  No.  4 

executed  the  sale  deed  in  favour  of  the  petitioner  collusively  and 

fraudulently.  The land has been sold to defendant No. 3 vide registered Sale 

Deed No. 5295/09 dated 14/5/09 by the defendant No. 1 and the defendant 

No. 3 has been possessing the suit land by constructing RCC building and 

obtaining  electricity  connection  from  the  ASEB  and  paying  electrical 

consumption bill to ASEB. Hence, the OPs/respondents prayed to dismiss the 

petition with cost.

 Now the core question before this Court is whether there is prima facie 

case in favour of the plaintiff, whether balance of convenience is in favour of 
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the plaintiff or whether plaintiff shall suffer irreparable loss for not granting 

injunction. 

 The  admitted  fact  is  that  appellant  purchased  the  suit  land  vide 

registered  Sale  Deed  No.  748/09  dated  21/1/09  from  the  proforma 

respondent No. 4. On the other hand, the respondent No. 1 purchased the 

same land from the respondent No. 2 by way of registered Sale Deed No. 

2849/09 dated 6/3/09. From the record, it appears that the suit land was 

purchased by respondent and the appellant through Sale Deeds on different 

dates and the disputed question is whether seller has right to sell the suit 

property. From the record, it appears that appellant and respondent No. 1 

purchased the suit land through Sale Deeds and as such, there is a dispute 

between the appellant and the respondent as regards the legality of Sale 

Deeds executed by appellant and defendant and that can be solved after 

going through a trial. In such circumstances, I am of the view that there is a 

prima facie case in favour of the plaintiff as the dispute arose between the 

parties needs trial. To fulfil the ingredients of prima facie case, Court must 

be satisfied that there is a bonafide dispute raised by the applicant,  that 

there is a strong case for trial which needs investigation and the existence of 

a prima facie right and investigation of such right of  the plaintiff.  In the 

instant case, all the aforesaid conditions has been satisfied and as such, I am 

of  the  view  that  there  is  a  prima  facie  case  in  favour  of  the 

petitioner/plaintiff.

 Now,  the  second  point  before  the  Court  is  whether  balance  of 

convenience is in favour of petitioner or not. As admitted by plaintiff, the 

facts  remains  that  defendant  also  purchased  the  suit  land  through  a 

registered Sale Deed and at present the defendant/respondent No. 3 is in 

possession  of  the  suit  land.  Possession  plays  a  vital  rile  in  respect  of 

consideration  of  a  case  of  injunction.  Record  speaks  that  defendant 

purchased the land through a registered Sale Deed and thereafter took the 
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possession. On the other hand, plaintiff also purchased the said land through 

another  registered Sale  Deed prior  to  purchase by respondent.  However, 

plaintiff is not in the possession of the suit land. The possession taken by 

respondent is not by illegal means but through a registered Sale Deed. In 

such circumstances,  if  Court  considers better right between the appellant 

and the respondent, it would be evident that defendant has at present better 

right as he is in the possession of the suit land. In such circumstances, if 

injunction is granted, the comparative mischief, hardship or inconvenience 

would cause to the respondent and as such, I am of the view that balance of 

convenience is against the plaintiff. As I have already held that balance of 

convenience is in favour of respondent as he is in the possession of the suit 

land, in such a circumstance, I am of the view that if injunction is granted, 

appellant would not suffer irreparable loss, rather it is the respondent who 

would suffer irreparable loss. It is pertinent to mention here that the appeal 

is directed against the order of injunction and in a case of injunction, Court 

should not go to the merit of the suit. Injunction is an equitable relief based 

on principles of equity. 

 From the above discussion, it appears that the petitioner/appellant has 

failed  to  establish the balance of  convenience  and irreparable  loss  in  his 

favour.  As  such,  the  petitioner/appellant  is  not  entitled  for  a  temporary 

injunction as prayed for. As such, the petition stands rejected.

 Accordingly, the Misc (J) Case is dismissed on contest without cost. 

 Civil Judge No. 3, 
                   Kamrup, Guwahati.

      


