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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  Shri S.N. Sarma, LLM, AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Tuesday, the 19th day of June, 2012.

TITLE SUIT NO. 337/2007

Md. Mokibur Rahman  .....Plaintiff.

-Vs-
1. Shri Manoj Kr. Agarwal,
2. Shri Anil Kr. Agarwal,
3. M/s Nemcare Hospital Pvt. Ltd. , 
4. Md. Saifuddin Ahmned,
5. Md. Habibur Rahman,
6. Md. Razibuddin Ahmed,
7. Md. Rekibuddin Ahmed ....Defendants
8. Md. Imran Hussain,
9. Md. Farukh Hussain, 
10.Musstt. Bialkish Begum, Proforma Defendants.

This suit coming on for final hearing on 30/5/12  in the presence of :-

Mr. R. Bordoloi ..... Advocate for the plaintiff. 

-And-

Mr. B. Das,, ......Advocate for the defendant No. 1,

Mr. B.C. Sarma, .....Advocate for the defendant Nos. 4 to 7,

 

And having stood for consideration to this day, the Court delivered 

the following judgment :-



J U D G M E N T

This is a suit for declaration and permanent injunction.

The plaintiff's case, in brief, is that Late Ashir Mohammad was the 

owner  and  in  possession  of  total  land  measuring  28  Bighas  11  Lechas 

covered by Dag No. 28, K.P. Patta No. 2, Village Japorigog, Mouza Beltola. 

After death of Late Ashir Mohammad and his wife, the said property was 

jointly  inherited by the plaintiff  and defendant  Nos.  8 to  11 along with 

father of present defendant Nos. 4 to 7 Md. Hafiz and other legal heirs of 

Asir Mohammad, but said Md. Hafiz and his sons tried to disentitle plaintiff 

and proforma defendant Nos. 7 to 11 from their legitimate rights over their 

share of land and had illegally sold some portion of land to various persons 

without knowledge of the plaintiff and proforma defendants. Therefore the 

plaintiff was compelled to institute T. S. No. 37/89 against the defendants 

which  is  still  pending.  During  the  lifetime  of  mother  of  plaintiff  and 

proforma defendant Nos. 7 to 11, Late Nurjahan Begum was in possession 

of a plot of land measuring 7 Bighas 2 Lechas covered by Dag No. 564 and 

565 of  K.P.  Patta  No.  285 as her  share of  ancestral  property.  However, 

during pendency of T.S. No. 37/89, on 23/12/83, Md. Hafiz and his sons 

have dispossessed the mother of the plaintiff from more or less 2 Bighas of 

land out of aforesaid 7 Bighas 2 Lechas of land. So, after the death of their 

mother, present plaintiff and legal heirs of Nababjan Ali were in possession 

of more or less 5 Bighas of land. Thereafter on 15/11/07, it came to the 

notice  of  the  plaintiff  that  an  iron  gate  and  some  tarza  fencing  were 

installed in a portion of Schedule-A land facing G.S. Road and name of 

“Royal Dhanuka Builders” was printed over the gate and various building 

materials were gathered  over a portion of land measuring about 3 Kathas 

of land. On enquiry, the plaintiff came to know that said gate was installed 

and building materials were gathered by defendant Nos. 1 and 2 with an 

intention to construct a multi-storied building over the said portion of land. 



The  plaintiff  immediately  approached  defendant  Nos.  1  and  2  and  the 

defendant Nos. 1 and 2 claimed that each of them have purchased a plot of 

land measuring 2 Kathas 10 Lechas covered by Dag Nos. 564 and 565 from 

defendant Nos. 4 to 7. The portion of the land illegally occupied by the 

defendant Nos. 1 to 2 is morefully described in Schedule-B of the plaint. 

The  further  case  of  the  plaintiff  is  that  the  aforesaid  plot  of  land  is 

possessed by him along with proforma defendant Nos. 8 to 11 as their share 

of ancestral property and therefore, the defendant Nos. 4 to 7 have no right 

to  sell  the same to  the  defendant  Nos.  1  and 2  behind the  back of  the 

plaintiff and if any sale deed is executed by Md. Hafiz in respect of 'B' 

Schedule land in favour of the defendant Nos. 1 to 2, the same is void, 

illegal and having no binding effect. Moreover, the defendant No. 3 has 

illegally occupied the Schedule-C land which is a part of Schedule-A land 

which was possessed by plaintiff and proforma defendants as their ancestral 

property and as such the defendant Nos. 4 to 7 have no right to transfer the 

said plot of land in favour of defendant No. 3. Hence, the plaintiff filed this 

suit  praying  for  declaration  that  the  plaintiff  was  dispossessed  by  the 

defendant Nos. 1 and 2 from Schedule-B land and by defendant No. 3 from 

Schedule-C land forcibly and illegally and therefore plaintiff is entitled to 

recover the suit property U/s 6 of the Specific Relief Act by evicting the 

defendant Nos. 1, 2 and 3 therefrom and permanent injunction restraining 

the defendant Nos. 1, 2 and 3 from proceeding with further construction 

over the Schedule-B and C land.

The  defendant  No.  1  contested  the  suit  by  filing  separate  written 

statement. In his written statement, the defendant No. 1 stated that the the 

suit is not maintainable, that the suit is bad for non-joinder of necessary 

parties, that the suit is barred by limitation, that the suit is bad for multi-

feriousness etc. The further case of the defendant No. 1 is that Late Ashir 

Mohammad was the false grand-father of the plaintiff. Mansur Ali, the only 



son of Ashir Mohammad and Nasiban Musalmani died prior to them and 

therefore,  after  Nasiban's  death,  their  only  grandson  Hafizuddin  Ali 

inherited the property as his ancestral property and as a sold pattadar. There 

is no share of land in the name of the mother of the plaintiff. In the re-

settlement  operation  of  1923-28,  Md.  Hafiz  Ali  was  the  sole  recorded 

pattadar of the then K.P. Patta No. 189 to which there was no objection till 

after  further  revenue  resettlement  operation  of  1974.  As  per  revenue 

records,  Hafiz  Ali  was  the  sole  pattadar  of  K.P.  Patta  No. 

189(old)/285(new)  since  1923 settlement  and no decree  in  any  suit  has 

conferred  any  right,  title  and  possession  in  favour  of  the  plaintiff.  The 

plaintiff also does not appear to be a legal heir of Hafiz Ali to inherit any 

share in the said land. The suit land is under peaceful possession of the 

defendant Nos. 1 and 2 since 1981 and the iron gate is existing for past 

twenty five years. The Schedule-B and Schedule-C land do not form part of 

Schedule-A land.  The suit is undervalued, the suit is false, vexatious and as 

such, the defendant No. 1 prayed to dismiss the suit with cost.

The  defendant  No.  3  contested  the  suit  by  filing  separate  written 

statement. In its written statement, the defendant No. 3 stated that the the 

suit is not maintainable, that the suit is hopelessly barred by limitation, that 

the suit is bad for miltifariousness, that the suit is bad for non-joinder of 

other  heirs  of  Late  Nurjahan  Begum  namely  Bafazuddin  Ahmed,  M/s 

Prince Hotel and legal heirs of Imran Hussain @ Bilu since expired, etc. 

The further case of the defendant No. 3 is that Ashir Mohammad was the 

false  grand-father  of  the  plaintiff.  Mansur  Ali,  the  only  son  of  Ashir 

Mohammad  died  on  1914  before  his  father  and  mother  Nasiban 

Musalmani's  death  in  1917  and  1930  respectively  and  therefore,  after 

Nasiban's  death,  her  only  grandson Hafiz  (Hafizuddin  Ali)  inherited his 

ancestral properties and as the sole pattadar of concerned K.P. Patta No. 

285,  he  got  settlement  of  the  patta  land  absolutely  to  the  exclusion  of 



others. There is no share of land in the name of the mother of the plaintiff 

and proforma defendant  Nos.  8  to  11.  In  the  re-settlement  operation of 

1923-28 Md. Hafiz Ali was the sole recorded pattadar of the then K.P. Patta 

No.  189  to  which  there  was  no  objection  till  after  further  revenue 

resettlement operation of 1974. The defendant No. 3 took over the assets 

and properties of erstwhile M/s Prince Hotel long back and the land of the 

defendant  No.  3  is  fully  developed  with  multi-storied  structures  and 

permanent boundary walls on all sides. The said developmental works were 

done by M/s Prince Hotel several years ago. Even the land on which the 

Hospital is situated is not the Schedule-C land and without impleading Md. 

Hafajuddin  Ahmed  and  M/s  Prince  Hotel,  the  subject  matter  cannot  be 

effectively decided. The suit is undervalued and as such, the defendant No. 

3 prayed to dismiss the suit with cost.

The defendant Nos. 4 to 7 contested the suit by filing separate written 

statement. In their written statement, the defendant Nos. 4 to 7 stated that 

the the suit is not properly stamped with required court fee, that the plaintiff 

has no semblance of any right, title or possession over any part of the suit 

land at any time till the date of filing the WS, that the plaintiff having not 

instituted this suit within the period of limitation under Article 65 of the 

Limitation Act, the plaintiff's right to seek any relief is extinguished under 

Article 27 of the Limitation Act, that the suit is not maintainable in law and 

facts, that there is no cause of action for the suit etc. The further case of the 

defendant Nos. 4 to 7 is that the only son Monsur Ali having died, his father 

Ashir  Mohammad  and  his  wife  Musstt.  Nesibon  Bibi  kept  Hafizuddin 

Ahmed and for love and affection, Ashir Mohammad gave about 16 Bighas 

of  land  to  Md.  Hafizuddin  by  oral  gift  accompanied  by  delivery  of 

possession through the said Nesibon Bibi and thereafter when the Nesibon 

Bibi became the owner of the remaining land of Late Ashir Mohammad, 

she  also  orally  gifted  about  8  Bighas  of  land  to  Md.  Hafizuddin  with 



delivery  of  possession  and  Md.  Hafizuddin  Ahmed  thus  owned  and 

possessed the entire 28 Bighas 11 Lechas of land by cultivation as of own 

right, title and possession openly, peacefully and adverse to the other two 

sisters namely Musstt. Noorjahan Begum and Musstt. Nuraton Bibi since 

1971 and paying the land revenue regularly. Since then, till the death of 

Md. Hafizuddin Ahmed in 1995, the revenue authority settled the said land 

in the name of Md. Hafizuddin Ahmed since 1923-28 settlement till now 

continuously. There was absolutely no right or title or possession of either 

Musstt. Noorjahan Begum or Musstt. Nuraton Begum over any part of the 

aforesaid  land and on the death of  Hafizuddin  Ahmed,  these  answering 

defendants became the owners and possessors of all the said lands by right 

of inheritance and possession. The revenue authorities rejected the claim of 

the  plaintiff  and  Late  Noorjahan  Begum.  The  father  of  the  answering 

defendants had every right to sell or dispose of the land under his title and 

possession and accordingly, these answering defendants also had/have such 

right to dispose of the land and there is no question of having knowledge of 

the plaintiff, who had no semblance of any right, title or possession over 

any part  of  the  said  land at  any time.  There  is  no  question  of  any co-

shareship under the Mohammedan Law. Apart from this, plaintiff's claim is 

barred  by  limitation.  Title  Suit  No.  37/89  abated  on  death  of  plaintiff 

Noorjahan Begum on 19/9/99. It is stated that their father Late Hafizuddin 

Ahmed  being  the  owner  and  pattadar  had  every  right  to  dispose  his 

properties mentioned in the plaint and he had accordingly gifted 20 Bighas 

4 Kathas 6 Lechas of land to the answering defendants by Registered Deed 

of Gift dated 23/7/72 and delivered possession of the said land during his 

lifetime and that after owning and possessing the said land, they had sold 

about  3  Bighas  of  land  to  the  defendant  No.  2  and  and  delivered  the 

possession of that sold land to the said defendant No. 2. The plaintiff, his 

other brothers and sisters and their mother Noorjahan Begum were fully 

aware of the said sale in 1972 but none of them filed any suit against that 



sale. Their claims are therefore barred by limitation under Article 59 of the 

Limitation  Act.  Plaintiff''s  mother  Late  Noorjahan Begum was  never  in 

possession of 7 Bighas 2 Lechas of Dag No. 564 and 565 of K.P. Patta No. 

285 at any time. These defendants also prayed to dismiss the suit with cost.

After  going through the pleadings of the parties  and hearing both 

sides, the following issues were framed :-

1. Is the suit barred by limitation ?

2. Whether the suit is bad for non-joinder and mis-joinder of parties  ?

3. Whether the suit is bad for multiferiousness ?

4. Whether the plaintiff was illegally dispossessed from the suit land, 

by the defendant ?

5. Whether the plaintiff is entitled to recover the suit land under Section 

6 of the Specific Relief Act ?

6. To what relief/reliefs the plaintiff is entitled ?

Plaintiff side in support of his claim, examined 3(three) witnesses. 

PWs 1 and 3 were cross-examined by the defendant side. However, as the 

PW 2 remained absent,  as such, he could not be cross-examined by the 

defendant  side.  Defendant  side  adduced  evidence  of  DW 1 Shri  Manoj 

Kumar Agarwal (defendant No. 1). Both the parties adduced documentary 

evidence also. 

I have heard the learned counsel for both sides. Now the issues are 

discussed and decided as follows :- 



DECISION AND REASONS THEREOF :-  

Issue No. 4 :-

This is a suit for declaration and permanent injunction. Plaintiff in his 

plaint as well as evidence stated that on 15/11/07, it came to his notice that 

a  Iron  Gate  and  some Tarza  fencing  were  installed  in  a  portion  of  the 

Schedule-A land facing G.S. Road and name of “Royal Dhanuka Builders” 

was printed over the gate and various building materials were gathered over 

a portion of land measuring 3 Kathas. On enquiry, he came to know that 

said gate was installed and building materials were gathered by defendant 

Nos. 1 and 2 with an intention to construct a multi-storied building over 

said portion of land. The plaintiff immediately approached the defendant 

Nos.  1  and  2  and  the  said  defendants  claimed  that  each  of  them have 

purchased  2  Kathas  10  Lechas  of  land  of  Dag  No.  564  and  565  i.e. 

Schedule-B land from defendant Nos. 4 to 7. 

Ld. Counsel for the plaintiff has argued that while Court deciding T. 

S. No. 37/89 has declared right, title, interest and possession on the suit 

land and confirmation of possession therein as co-sharer on the land under 

Dag No. 564 and 565 under Patta No. 285 at Village Japorigog in Beltola 

Mouza described in Schedule-B of the plaint and recovery of possession of 

the suit land and as such, claims that plaintiff was in the possession of the 

suit land. On the other hand, Ld. Counsel for the defendant pointing out the 

cross-examination portion of PW 1 argued that the suit is not yet finally 

decided, the suit is pending in appeal and as such, right, title, interest and 

possession has  not  yet  been finally  decided.  He further  argued that  the 

defendant is in the possession of the suit land since 1981 for about 25 years. 

In this regard, cross-examination portion of PW 1 is very much important 

wherein PW 1 stated that Ext-A is the certified copy of the amended plaint 



of the said T.S. No. 37/89 compared with original and Ext-B is the certified 

copy of  the  judgment  and decree  dated  23/11/09.  In  that  judgment  and 

decree, they obtained a preliminary decree for the partition of the suit land 

of said T.S. No. 37/89 and at present against the said judgment and decree, 

two  appeals  are  pending  before  the  Addl.  District  Judge,  FTC  No.  2, 

Kamrup,  Guwahati.  The  said  suit  property  has  not  yet  been  partitioned 

amongst the parties concerned. Further, the defendant's share in Dag No. 

564 and 565 has not yet been ascertained through partition in terms of the 

said decree. 

From the cross-examination portion of PW 1, it is apparently clear 

that the decision of T.S. No. 37/89 is pending in appeal and it has not yet 

been ascertained the partition in terms of the said decree and as such, the 

claim of the plaintiff that he is in the possession of suit land is not final. 

From the careful perusal of the provisions of Section 6 of Specific 

Relief Act, it is apparent that in order to bring a suit U/s 6 of Specific Relief 

Act,  a  person  who  has  been  dispossessed  of  his  immovable  property 

without  his  consent  has  to  prove  two  things  (i)  that  he  has  been 

dispossessed  without  his  consent,  (ii)  that  the  dispossession  has  been 

brought about not in due course of law. 

It is also clear from this language that the question of title has not to 

be gone into while proceeding with a suit U/s 6 of Specific Relief Act. The 

only  question  that  is  to  be  determined  is  whether  the  plaintiff  was  in 

possession with six months prior to the date to the suit and whether he has 

been dispossessed otherwise than in due course of law. In the instant case, 

the plaintiff has failed to prove the fact that he was in possession of the 

Schedule-B land prior to filing of this suit and he was illegally dispossessed 

by the defendant. 



In view of the above facts and circumstances, the issue is decided 

against the plaintiff. 

Issue No. 1 :-  

Defendants in their WS have taken the plea that the suit is barred by 

limitation.  However,  they have  not  explained how the  suit  is  barred  by 

limitation. In a suit U/s 6 of the Specific Relief Act, the suit has to be filed 

before expiry of six months from the date of dispossession. Plaintiff in his 

pleadings stated that on 15/11/07 it came to his notice that an Iron Gate and 

some Tarza fending were installed in a portion of Schedule-A land facing 

G.S. Road and name of “Royal Dhanuka Builders” had been printed on the 

gate and various building materials were gathered in a portion of the land 

measuring 3 Kathas and as such, the date of dispossession was 15/11/07 

and the suit was filed on 19/12/07, which is very much within the period of 

six months and as such, this issue is decided in favour of the plaintiff.

Issue No. 2 :- 

Defendants have not specifically pleaded as to how the suit is bad for 

non-joinder  and mis-joinder  of  parties.  In  absence  of  specific  recital  as 

regards non-joinder and mis-joinder of parties, I am of the view that the suit 

is not bad for non-joinder and mis-joinder of parties.

Issue No. 3 :-

Defendants in their WS have taken the plea that the suit is bad for 

multiferiousness  and as  such no effective  and executable  decree  can be 

passed as the subject matter of the suit are not distinguishable to different 

causes  of  actions  against  various  defendants.  In  this  regard,  defendants' 



evidence is silent and as such, this issue is also decided in favour of the 

plaintiff. 

Issue Nos. 5 and 6 :-

In a suit U/s 6 of the Specific Relief Act, to get relief, it is the duty of 

the plaintiff to prove that he was dispossessed of an immovable property 

without his  consent.  However,  in the instant  case,  plaintiff  has failed to 

prove that he was dispossessed illegally by the defendants six months prior 

to filing of the suit and as such, plaintiff is not entitled to any relief U/s 6 of 

the Specific Relief Act. 

O R D E R

In the result, the suit is dismissed on contest without cost

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 19th day of 

June, 2012.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.


