
IN THE COURT OF ADDITIONAL SESSIONS JUDGE, 

KAMRUP,  GUWAHATI. 

 

 
Present    :    Smti. Minakshi Rongpi 

             Additional Sessions Judge, 
     Kamrup, Guwahati 

 
 

Sessions (Spl) No. 248(K)/08 
U/S 20(b)(ii)(c) NDPS Act 

 
  

          UNINON OF INDIA    ….. COMPLAINANT 
 

       -- Vs -- 

 

SRI BABLU YADAV         ------ Accused.  

 

 
  

APPEARANCE 

 
For the accused persons : Mr. B.B. Talukdar, Advocate  

Mr. R. Medhi, Advocate 
     

For the Complainant  : Mr. R.R. Baishya, Addl. P.P. 
 

 
Date of Argument   : 28-01-11, 17-02-11,  

08-03-11, 22-03-11 &  
05-04-11 

 
 Date of Judgment   : 12-04-11 
 

JUDGMENT 

 

 In the instant case accused Bablu Yadav is prosecuted 

U/S 20(b)(ii)(c) of the N.D.P.S. Act for carrying contraband 

ganja of  904.528 Kgs. which is in contravention of  N.D.P.S. 

Act. 

 



 2 

 The prosecution case in brief is that on 02-07-2008 

after receiving specific information, a team of Customs  

Officers of Anti-smuggling Unit, customs division, Guwahati 

rushed towards Baihata Chariali, Kamrup in searching of a 

truck carrying suspected ganja. They spotted a full loaded 

Tata Truck bearing registration No. UP-65-H-8809 at about 

11.15 P.M. they intercepted the truck at a place between 

Puthimari and Kendukona. On enquiry of driver and khalasi 

of the said truck, the customs officers came to know that the 

truck loaded with a consignment of tea leaves, but driver 

Bablu Yadav and khalasi Vinod Chauhan failed to tell the 

name of the place of loading of tea leaves in the truck. As it 

was not in a position to unload a  full loaded truck in such a 

remote place, So the officers asked the driver and the 

khalasi of the truck to accompany them to customs office, 

Guwahati for thorough examination of the truck. On 03-07-

08 the Customs Official unloaded the truck in presence of 

two witnesses. After removing some packages of tea leaves 

from the truck, a Customs official found some packages of 

ganja under the tea leaves pack. Altogether 33 gunny bags 

of cannabis ganja were found concealed under 293 bags of 

tea leaves. The total net weight of the recovered ganja was 

ascertained as 904.528 Kgs. At the same time the tea leaves 

are also weight and the weight of 293 bags of tea leaves are 

ascertained as 7084 Kgs. After that voluntary statement of 

the accused persons are recorded by the Customs Official 

and they were arrested on 03-07-08. Superintendent Sri S. 

Das lodged an F.I.R. and accused persons were forwarded to 

judicial custody.  During the earlier stage of trial it is 
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submitted by the learned counsel for accused Vinod 

Chauhan that he was a minor at the time of commission of 

offence. After affirming the birth certificate of accused Vinod 

Chauhan, he was sent to Juvenile Justice Board for trial of 

this case. After that the present case is proceeded only 

against accused Bablu Yadav. After taking evidence before 

the charge, finding a prima facie materials against accused 

Bablu Yadav charge framed against him U/S 20(b)(ii)(c) of 

N.D.P.S. Act. When the particulars of charge was explained 

and interpreted to accused person, he pleaded not guilty and 

claimed to be tried.  

Prosecution has examined altogether 9 (nine) witnesses 

including the Investigating Officer of the case. Accused 

himself adduced his evidence as defence witness. Accused 

Vinod Chauhan was found to be a minor at the time of 

commission of offence so he was sent Juvenile Justice 

Board. In this instant case PW8 and PW9 are the star 

witnesses of the case. PW8 deposed that in course of the 

investigation of the case, he was prepared the weightment 

sheet after weighing the seized ganja, prepared the 

Inventory of seized ganja and prepared the punchnama in 

the presence of two independent witnesses. After closing the 

prosecution evidence the accused person is examined and 

his statement is recorded U/S 313 of Cr.P.C. The plea of 

defence of accused is total denial. Heard argument advanced 

by Learned advocates appearing for both sides. 

: Point for determination : 

Whether on 03-07-08, the accused person is found 

illegally possessing 904.528 grms of ganja for 
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transporting the same in contravention of the N.D.P.S. 

Act.  

 

: Decision and Reasons for Decision: 

 

 Let us discuss the prosecution evidences before going 

into the final conclusion of the case.  

 

 The deposition of PW1 Sri Sibsankar Basumatary, 

Inspector of Custom, Guwahati stated that at the time of 

interception, when they wanted to check the loaded truck, 

the truck driver of the truck bearing registration No. UP-69-

H-8809 stated that he was carrying a consignment of tea 

leaves. Thereafter, for thorough investigation they brought 

the truck along with the driver and khalashi to Guwahati 

Customs Office. In the Customs Office in presence of the 

driver and handyman and two independent witnesses, the 

truck was unloaded and found some packages of tea leaves 

and below the tea leaves PW1 found some gunny bags 

containing suspected articles. On examination the content of 

the gunny bags it was found 904.528 Kgs. of cannabis ganja 

and all the tea leaves found to be as 7084 Kgs.  PW1 

identified the weightment sheet as Ext-1 prepared by 

Seizing Officer Sri R.W. Anal. PW1 also identified the seizure 

list as Ext-2 by seizing Officer and also identified the 

signatures as Ext-2(1), 2(2), 2(3), 2(4) and 2(5). The final 

complaint was submitted by Sri R.W. Anal as Ext-3. Ext-3(1) 

to Ext-3(1) to Ext-3(12)  are the signatures of R.W. Anal. In 
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his cross examination he denied all the questions put by the 

defence counsel.  

 

 PW2 Sri Manash Mukharjee, Inspector of Anti 

Smuggling Unit, in the Customs Office, Guwahati said that 

after getting specific information along with staff they went 

to Baihata Chariali in search of a truck bearing registration 

No. UP-69-H-8809. At the time of interception of the truck 

they found two persons inside the truck i.e. the driver and 

the handyman. As the truck was fully loaded and it was 

dark, so they asked the driver to move the truck towards to 

customs office, Christianbasti, Guwahati. In presence of the 

accused persons and two independent witnesses the truck 

was unloaded by the staff of the customs office and some 

packets of tea leaves from the said truck are found along 

with some gunny bags containing dried plant materials 

believed to be ganja. In total 33 packets of cannabis ganja 

were recovered together with the consignment of 236 

packets of tea leaves and 57 gunny bags of tea leaves. 

When the ganjas were weighted in presence of the two 

independent witnesses there 904.528 Kgs. of ganja and 

7084 Kgs. of tea leaves were recovered from the truck. PW2 

identified the signature  of I.O. and Seizing Officers and also 

identified the accused person who was present in the dock. 

In his cross examination PW2 denied the fact that accused 

Bablu Yadav was not the driver of the seized truck and he 

had no knowledge about any ganja being carried out in the 

said vehicle.  
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 PW3 Sri Utpal Das one of the Inspector of the Customs 

Division, Anti smuggling Unit, Guwahati, stated how they 

proceeded towards  the spot and intercepted the truck at 

Baihata Chariali. After interception the truck, it was brought 

to the customs office at Christianbasti and when it was 

unloaded there some contraband ganja found along with 

consignment of the tea leaves inside the truck. Accordingly 

PW3 recovered the ganja and after weightment ascertained 

that it was 904.528Kgs. He also identified the signatures of 

accused person. In his cross examination PW3 denied all the 

averments put by the defence counsel.  

 

 Another customs officer Sri Sujit Kr. Roy/PW4 stated in 

his deposition that on specific information he along with his 

other customs official brought the truck and unloaded the 

truck in presence of the witnesses. On examination they 

found cannabis ganja but he said that they did not find out 

any articles from the body of the apprehended person. The 

ganja were seized and seizure list was prepared. PW4 said 

that the accused persons were arrested under the provision 

of N.D.P.S. Act. Ext-2 is the inventory prepared by Sri R.W. 

Anal Inspector of Customs. PW4 identified the signatures of 

the said officer. Inventory was prepared and the accused 

persons put their signatures on the weightment sheet. Ext-1 

is the weightment sheet. He identified the signatures of both 

the accused persons and put his signature as Ext-1(4) and 

Ext-4 is the Panchnama and other signatures in Ext-4(1) to 

Ext-4(9) are the signatures of customs officer and 

independent witnesses. In his cross examination he denied 
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all the questions put by the defence counsel and he did not 

mention the correct time when the search was made.  

 

 PW5 Sri Nilmoni Chanda stated in his deposition that 

they proceeded towards Rangia and intercepted the truck in 

between Kendukona and Puthimari at around 11.30 P.M. 

They identified the truck and the occupants of the truck. 

There was driver and one khalashi in the truck. They told the 

driver that they wanted to check the truck and due to lack of 

manpower and as the place was very isolated, the truck 

could not be checked there. Therefore, they directed the 

driver to take the truck to their office situated at 

Christanbasti, Guwahati. After reaching their office, I.O R.W. 

Anal called two independent witnesses. In presence of two 

independent witnesses, and the driver and khalashi of the 

truck, the truck was unloaded. They found 33 sacks ganja 

concealing under the tea bags of the truck. They recovered 

the ganja and net weight was 904.528 Kgs. Ext-1 is the 

weightment sheet. Ext-2 is the seizure list prepared by 

Inspector R.W. Anal and Ext-2(1) to Ext-2(5) are the 

signatures of Inspector R.W. Anal. In his cross examination 

PW5 stated that he went to help of his official staff only. 

 

 PW6 Sri Sahab Pradhuman Kumar, Inspector of Central 

Excise stated that on 3rd day of July, 2008 he was called for 

recording the statement of a person apprehended by their 

unit. Accordingly he only recorded the question put to 

accused Bablu Yadav in Hindi. At the time of recording the 

statement Superintendent Sri Sukanta Das was present. 
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Answers were written by the accused himself. Ext-5 is the 

statement of accused, the question was written by him. Ext-

5(2) is the signature of Sri Sukanta Das, superintendent, 

Anti Smuggling Unit. Ext-5(1) is the signature of PW6. Ext-

5(3) to Ext-5(11) are the signatures of accused Bablu Yadav 

written in Hindi on 03-07-09. PW6 has taken voluntary 

statement of Bablu Yadav on the same day in presence of 

Superintendent Sri S. Das. Ext-6 is the statement of Bablu 

Yadav in Hindi. Ext-6(1) is the signature of Suptd. Sri S. 

Das. Ext-6(2) is the signature of PW6. Ext-6(3) to Ext-6(8) 

are the signatures of Bablu Yadav in Hindi. In his cross 

examination he stated that he put the question of the 

accused that upto which class he had studied. The accused 

gave answered that he read upto class II. The voluntary 

statement (Ext-6) was written by the accused himself. PW6 

was present there at the time of voluntary statement.  

 

 PW7 Sri Jayanta Goswami, Inspector Customs 

Guwahati Division stated that the contraband goods which 

were seized was kept in the godown on 03-07-08, yet the 

Malkhana registrar was not laid down before the court to 

substantiate such fact convincingly. In absence of Register 

book, his deposition cannot be relied upon. The inventory of 

the seized goods do not state the descriptions of the quality, 

the mood of packing, the marks of the package and the 

number of such other identifying particulars inserted in the 

inventory.  
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 In the instant case prosecution has examined 

complainant Sri Sukanta Das Supttd. Of Customs as PW9 

and Investigating Officer, Inspector R.W. Anal as PW8. PW8 

and PW9 are the star witnesses of this case. PW8 

Investigating Officer R.W. Anal in his deposition stated that 

after weighting the alleged ganja he prepared the 

weightment sheet, prepared the inventory of seized ganja, 

prepared the punchnama in the presence of the two 

independent witnesses. The voluntary statement of accused 

was recorded in presence of  Sri Sukanta Das. PW8 stated 

that they served notice upon two accused persons to face 

the trial.  While facing the trial, the accused Vinod Chauhan 

has pleaded to be a minor by  examining his age certificate 

regarding he was sent to Juvenile Court splitting the case 

against Bablu Yadav only.  

 

 The learned counsel for accused person has contended 

that while submitting the offence report it is not mentioned 

about the persons who were accompanying at the time of 

interception of the truck and accused person. The same facts 

have also been admitted by PW8 during his cross 

examination. It is further argued by defence counsel that Sri 

P.K. Saikia, Superintendent in the Customs Department has 

not been examined despite the fact that he was present at 

the time of taking the weightment of the alleged ganja 

together with the two independent witnesses. According to 

PW8 all the formalities were done in presence of 

Superintendent Sri P.K. Saikia and he was not examined by  

the prosecution side. In the instant case no independent 
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witnesses were examined by the prosecution and as such, 

whole story of seizing ganja, making weightment thereof, 

collection of samples etc. are remained in dark. Learned 

defence counsel has argued that all the witnesses are the 

officers of the custom department and when all of them 

deposed the evidence, so all of them has in this or that way 

helped the Investigating Officer in investigation of the case 

and inserted to the prosecution case.  

 

 In the instant case, the F.I.R. was lodged by the PW9 

Sri Sukanta Das, Superintendent of Custom Department, in 

his deposition stated that after reaching the customs office 

premises, they have called upon two independent witnesses. 

It is further stated by PW9 that at the time of  unloading the 

truck some gunny bags were found with dry herbs in  some 

polythene packets and on weighment it was found to be 

904.528 Kgs. PW9 identified the weightment slip as Ext-1 & 

Ext-2 is the Inventory. It is stated that neither 

Superintendent P.K. Saikia nor two independent witnesses 

were examined by the prosecution on the point of 

conducting weightment of ganjas, preparing the weightment 

slip, collecting the representative of the samples. PW8 R.W. 

Anal in his deposition stated that he asked the driver/ 

present accused person about the place of origination of his 

journey to which he replied that, he cannot say about the 

origination of the journey, because initially the truck was 

driven by original driver Sri Ramavad Jadab and he had 

driven only to Baihata Chariali. Learned counsel for the 

accused further submitted that accused cannot be said for 
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having knowledge of conscious possession of cannabis ganja 

because he did not know earlier about the ganja  and he was 

not present at the time of loading the truck; at the time of 

loading the truck there was another driver Ramavad Jadav. 

 

 Learned counsel for prosecution side argued that 

accused person had fully conscious about the cannabis ganja 

when it was loaded and carried the said articles by truck, so 

present accused was fully responsible for carrying and 

transporting the alleged cannabis ganja in the said truck 

under the packets of tea leaves. From the deposition of PW8 

it appears that he could not take permission from Sri S. Das 

Superintendent of Customs before doing all formalities which 

is absolutely against the principle of law laid down by the 

N.D.P.S. Act. It is submitted that the report of samples sent 

for chemical examination has not contradicted Test Memo. 

The claiming of collection of samples which was sent for 

chemical examination would not be ascertained. 

 

 After hearing argument advanced by learned advocates 

for both sides it seems that the established principles of law 

laid down in Section 42(2) of N.D.P.S. Act is not complied 

with. Whenever any contraband articles is informed to have 

been   in  possession  or  any  offence  relating  to have 

been committed or any offence punishable under the 

N.D.P.S. Act shall have to be taken down in writing. In the 

instant case PW9 admitted in his deposition that no such 

mandates of law have been followed either by the 
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Investigating Officer (PW8) or by the person who (PW9) has 

filed the F.I.R.  

 

Learned counsel for prosecution side submitted that 

they have made all the formalities and accused gave the 

voluntary statement and other formalities observed by the 

customs officers, so there found a strong prima facie case 

against the accused person for which he is liable to be 

convicted. The learned defence counsel alleged that when 

the voluntary statement of the accused person procured 

before that the accused person was not warned which 

violated the provision of law and equity and natural justice; 

because a man with the profession of a driver who read upto 

class –II standard cannot be expected to know about the 

contents of section 67 of the N.D.P.S. Act.  

 

 PW7 although deposed that contraband goods which 

were seized and kept in the godown on 03-07-08, yet the 

Malkhana register not laid down before the court to 

substantiate such fact convincingly. While the gunny bags 

containing ganja were recovered and seized, the detail 

description of the articles seized was not referred to in 

accordance with the provision laid down in section 52 (2) of 

the N.D.P.S. Act. After closing the prosecution witnesses 

accused was examined U/S 313 Cr.P.C. he denied all the 

averments made against him by the witnesses. Accused 

desired to adduce himself as witness, so the accused was 

examined as DW1. In his evidence DW1 stated that he has 

started driving the vehicle in question from the Baihata 
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Chariali and not from Tezpur and Tezpur has been found to 

be the starting point of the vehicle. DW1/accused said that 

he has no knowledge about the carrying of cannabis ganja in 

the said packets. Learned counsel for prosecution side held 

that examination of FSL expert is immaterial because 

samples were examined by Deputy Director and no objection 

raised by the accused side.  

 

 Further more it is mentioned that the information was 

not reduced in to writing as per provision of law. In this 

connection Learned counsel submitted a decision from 

(2000) 2 Supreme Court Cases 513 held that “Narcotic 

Drugs and Phychotropic Substances Act. 1985-Ss. 

42(1) & (2), 35 and 20(b)(ii)-Search and seizure- 

Requirements under S. 42 of taking down in writing 

the information received and sending a copy thereof 

to the immediate official superior-Non-compliance 

with- Effect –Action taken on unrecorded information, 

held, would become suspect and one causing 

prejudice to the accused but would not ipso facto 

vitiate the trial- In the instant case, the information 

received by the Police Inspector but not recorded by 

him, was to the effect that I was trying to transport 

charas to a particular place in the specified vehicle- 

Investigation revealed that I and M had loaded the 

contraband in the vehicle – The Police Inspector 

intercepted and searched the vehicle and recovered 

from it gunny bags containing charas- Driver of the 

vehicle while admitting that two persons had loaded 
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the bags into his vehicle and directed him to transport 

the same to the specified destination, pleading his 

unawareness of the contents of the bags- Prosecution 

not adducing any evidence to show the existence of 

any criminal conspiracy between the driver and the 

main culprits viz. I and M to transport the contraband- 

Nothing even to suggest that the driver and main 

culprits were close, or even known to each other- 

Moreover, the police failed to nab the main culprits (I 

and M)- In such circumstances, held the accused 

driver had successfully rebutted the presumption 

under S. 35- Hence, his conviction under S. 20(b)(ii) 

of the NDPS Act as well as under S. 66(1)(b) of 

Bombay Prohibition Act, set aside –Prohibition- 

Bombay prohibition Act, 1949 (25 of 1949), S. 

66(1)(b)-Criminal Procedure Code, 1973, S. 313).” 

 

 In view of the foregoing discussion it appears that there 

is No evidence on record that the Investigating Officer 

complied with Section 55 and 57 of N.D.P.S. Act. From the 

evidence of prosecution witnesses it is crystal clear that the 

ganjas kept in Malkhana, but the Malkhana register was not 

produced before the court. It is apparent that on specific 

secret information, one team of Excise Department visited 

the place of occurrence. But the same information was not 

produced before the court. Admittedly the said information 

of this case if reduced into writing is not produced before the 

court. There was also no evidence that information was 

reduced into writing. The statutory requirements U/S 42 of 
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N.D.P.S. Act is that officer who receive such information is to 

reduce into writing. At the same time there was no evidence 

that before search of residence of accused any procedure of 

the Act was complied with.  

 

 Apart from that there are sufficient discrepancy in the 

evidence of prosecution witnesses on vital point. As per 

submission of learned defence counsel, the non examination 

of independent witnesses became fatal to the prosecution 

case also. In the foregoing reason it is very much apparent 

that prosecution has failed to prove the allegation under the 

N.D.P.S. Act against the accused person. . Naturally from 

the fact of the case a doubt arises in mind which is 

not enough to convict the accused person in the 

charge levelled against him on the basis of above 

discussion.  

    O R D E R 

 

  In view of the following discussion it is 

apparent that there is no cogent evidence that ganja 

was recovered from the conscious possession of the 

accused person. In my considered view for non-

compliance of provision of Section 42 including other 

provisions of the N.D.P.S. Act, the accused person 

cannot be held guilty in the instant case. 

 In the result, accused person is acquitted from 

charge of this case on benefit of doubt and he is set 

at liberty forthwith. 
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 The seized ganja is confiscated to the State and 

the said seize ganja be destroyed in due course of 

law. 

Judgment and order as above, pronounced in my open 

court in presence of learned counsels appearing for both 

sides on 12th day of April, 2011 under my hand and seal of 

this court. 

Dictated & corrected by me              

 

 Addl. Sessions Judge        Addl. Sessions Judge 

  Kamrup, Guwahati.    Kamrup: Guwahati  
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