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TITLE SUIT NO: 481 OF 2007
PLAINTIFF: SHRI GOPAL SARKAR Vs
DEFENDANTS: SMTI NIVA ROY & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

MONDAY, the 9TH day of APRIL,2012

TITLE SUIT NO.481/ 2007

1. SHRI GOPAL SARKAR
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SMTI NIVA ROY & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 14/3/2012 in the presence 
of –

SHRI B.K SARMA, Advocate for the plaintiff; and

SHRI N. ALAM for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff had instituted this suit against the defendants for the 
declaration  of  his  tenancy  rights  over  the  suit  shop  premise; 
whereas the defendants being the landlord had preferred counter 
claim  praying  for  the  eviction  of  the  plaintiff  from  the  suit 
premise.

2. It would be pertinent to mention herein that the suit was instituted 
by the plaintiff, Narayan Sarkar, but he died during the pendency 
of  the suit  as such his  son was substituted as plaintiff.  In this 
judgment  the  word  “plaintiff”  would  mean  and  indicate  the 
original  deceased  plaintiff,  Narayan  Sarkar  unless  the  context 
otherwise indicates.

3. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

4. The plaintiff, Narayan Sarkar as a tenant had instituted this suit 
against  the defendants  namely, Smti  Niva Roy, Shri Apu Roy, 
Shri Anup Roy and Shri Arup Roy, who are the landlord under 
whom the plaintiff is occupying the suit premise as a tenant.

5. The plaintiff had pleaded that he is the tenant in respect of the suit 
shop  from  where  he  use  to  run  his  hair  cutting  saloon.  The 
plaintiff  has  pleaded  that  the  defendants  are  the  landlord  in 
respect of the suit shop. The plaintiff has stated that the monthly 
rent of the suit premise was fixed at Rs.200/- per month payable 
according to English calendar month. The plaintiff has pleaded 
that he sincerely paid the rent of the suit premise, but found that 
the defendants had put a lock over the suit premise in the night of 
28/7/2007. The plaintiff, thereafter, informed the police and the 
police came and got the lock opened; as such he got back the 
possession of the suit shop. The plaintiff has further alleged that 
the defendants are trying to dispossess the plaintiff from the suit 
premise; hence this suit for the declaration of his tenancy rights 
over the suit premise and further prayed for permanent injunction 
restraining the defendants from forcefully evicting him.

6. The defendants appeared and contested the suit by filing written 
statement and also filed counter claim praying for the eviction of 
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the plaintiff from the suit premise. The defendants had admitted 
that the plaintiff is their tenant in respect of the suit premise, but 
stated that the monthly rent of the suit premise is Rs.500/- and not 
Rs.200/- as alleged by the plaintiff. 

7. The defendants had further stated that they put the lock over the 
suit premise because the plaintiff forgot to put the lock over the 
suit premise at night and that the lock was not put over the suit 
premise  with  the  intention  of  dispossessing  the  plaintiff.  The 
defendants  have  pleaded that  the  plaintiff  has  defaulted  in  the 
payment of rent of the suit premise since January, 2007; hence 
alleged that the plaintiff is a defaulter.

8. The defendants  further  stated  that  the suit  premise  is  bonafide 
required by them to extend their existing business.

9. The  defendants  have  also  alleged  that  the  plaintiff  is  causing 
nuisance by dumping the cut hair in and around the suit premise.

10.The defendants have prayed for evicting the plaintiff from the suit 
premise on the above grounds.

11.The plaintiff filed his written statement against the counter claim 
stating  therein  that  the  monthly  rent  of  the  suit  premise  is 
Rs.200/- and not Rs.500/-. The plaintiff had further stated that he 
is not the defaulter in the payment of rent and stated that he paid 
the  rent  till  June,2007  and  from  July,2007  onwards  he  is 
depositing the rent in court as the defendants refused to accept the 
rent.  The plaintiff  has  alleged that  he is  the not  the defaulter; 
hence prayed for dismissal of the counter claim.

12.Upon  the  pleadings  of  the  parties  my  learned  predecessor  in 
office framed the following issues in this suit-

(1) Whether the plaintiff is a defaulter with respect of the suit 
premise?

(2) Whether the rent for the disputed premise was Rs.200/- per 
month or Rs.500/- per month?

(3) Whether the defendants required the premise bona fide?
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(4) Whether the plaintiff is liable to be evicted?

(5) To, what reliefs, parties or any of them are entitled to?

13.It would be pertinent to mention herein that the plaintiff failed to 
adduce evidence in support of his case; as such the suit of the 
plaintiff was dismissed and the counter claim of the defendants 
proceeded.

14.Both the parties adduced evidence.

15.I have heard the arguments put forwarded by both the parties. The 
learned counsel for the defendants had contended that the plaintiff 
was a defaulter in the payment of rent as such the counter claim is 
liable to be decreed. The learned counsel for the defendants had 
further contended that the present plaintiff had kept the suit shop 
closed  for  a  long  time  and  has  not  paid  the  rent  during  the 
pendency  of  the  suit;  hence  the  counter  claim  is  liable  to  be 
decreed by holding the plaintiff to be a defaulter.

16.The learned counsel for the plaintiff, on the contrary contended 
that the plaintiff is not a defaulter in the payment of rent; hence 
the counter claim is liable to be dismissed.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

17.Now let us discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE  NO.1&2:  Whether  the  plaintiff  is  a  defaulter  with  
respect of the suit premise? // Whether the rent for the disputed  
premise was Rs.200/- per month or Rs.500/- per month?

18.Both  the  issues  are  taken  together  for  discussion  as  they  are 
intricately connected to each other.
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19.The defendants have pleaded that the rent of the suit premise is 
Rs.500/-; whereas the plaintiff has pleaded that the rent of the suit 
premise is Rs.200/- per month.

20.The defendant, Smti Niva Roy deposed that the rent of the suit 
premise is Rs.500/- per month, but during cross examination she 
stated that the tenancy agreement was entered into between her 
deceased  father  and  the  plaintiff.  Smti  Niva  Roy  has  merely 
stated that the rent for the suit premise was fixed at Rs.500/- per 
month, but there is no documentary evidence to show that the rent 
was  fixed  at  Rs.500/-  per  month.  The  defendant  side  had  not 
produced any tenancy agreement or any rent receipt to show that 
the rent for the suit premise was fixed at Rs.500/- per month.

21.In addition to the above the defendant, Shri Arup Roy had stated 
in  his  cross  examination  that  the  rent  for  the  suit  premise  is 
Rs.500/- per month, but when he was asked about the rate of rent 
of the suit premise in cross examination he had stated that he does 
not know the rate of the monthly rent. The above statement made 
in cross examination shows that the defendant, Shri Arup Roy is 
not aware of the rate of rent of the suit premise. 

22.The perusal of the evidence of both the defendants stated above, 
shows that they have not corroborated each other in respect of the 
rate of rent of the suit premise; hence their evidence as regards 
the rate of rent for the suit premise cannot be relied upon in the 
absence of any corroboration from other sources.

23.The burden of proving the fact that the rent for the suit premise is 
Rs.500/- per month lies with the defendants, but they had failed to 
discharge the burden satisfactorily; hence it is held that the rent of 
the suit premise is Rs.200/- as admitted by the plaintiff. 

24.The present plaintiff,  Shri Gopal Sarkar, who is the son of the 
original deceased plaintiff had examined himself in support of his 
case. The plaintiff, Shri Gopal Sarkar was cross examined by the 
defendants and in his cross examination he had admitted that the 
suit shop is closed after the death of his father (original plaintiff).

25.The plaintiff, Shri Gopal Sarkar has admitted that his father used 
to  deposit  the  rent  in  court  after  tendering  the  same  to  the 
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defendants initially, but later on he deposited the rents in court 
without going to the owners (defendants). The above admission 
of  the  plaintiff,  Shri  Gopal  Sarkar  goes  on  to  show  that  the 
plaintiff  deposited  the  rent  without  tendering  the  same  to  the 
defendants;  hence  the  aforesaid  deposits  cannot  be  termed  as 
valid deposits under section 5(4) of the Assam Urban Areas Rent 
Control Act,1972. In view of the above it is held that the plaintiff 
is a defaulter in the payment of rent.

26.In  addition  to  the  above  the  defendants  had  alleged  that  the 
plaintiff  defaulted  in  the  payment  of  rent  since  January,2007; 
whereas the plaintiff alleged that he paid the rent till June,2007. 
The  burden  to  prove  that  the  rent  for  the  months  from 
January,2007 to June,2007 was paid by the plaintiff lie with him, 
but the plaintiff has failed to discharge the aforesaid burden. The 
plaintiff side has failed to produce any rent receipts evidencing 
the payment  of  rent  for  the  months  of  February,2007 to June, 
2007.  In  view  of  the  above  it  is  held  that  the  plaintiff  is  a 
defaulter in the payment of rent.

27.Further the plaintiff  side had called for some rent deposit  case 
records whereby the plaintiff had allegedly deposited the rent in 
court under section 5(4) of the Assam Urban Areas Rent Control 
Act,1972,  but  when the plaintiff,  Shri  Gopal  Sarkar  was cross 
examined  regarding  the  deposits  he  stated  that  he  does  not 
recognize any of the aforesaid rent deposit  case records or the 
petitions filed by it.  In view of the above,  the evidence of the 
plaintiff,  Shri  Gopal Sarkar that  the rent  was  deposited by his 
father during his lifetime by depositing the same in court cannot 
be relied upon.

28.In view of the above discussions it is held that the plaintiff has 
defaulted in the payment of rent since January,2007 at the rate of 
Rs.200/-.

29.DECISION:   The plaintiff  has defaulted in the payment  of  rent 
since January,2007 at the rate of Rs.200/- per month.
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ISSUE  NO.3:  Whether  the  defendants  required  the  premise  
bona fide?

30.The  defendants  had  pleaded  that  the  suit  premise  is  bonafide 
required by them; whereas the plaintiff  has stated that the suit 
premise is not bonafide required.

31.The defendants have deposed that the suit premise is required to 
expand their refrigerator business which they are already running 
in the adjacent shop to the suit premise. This part of the evidence 
of  the  defendants  had  remained  unchallenged,  because  the 
plaintiff has not at all cross examined the witnesses in this regard. 
The plaintiff  had merely suggested that the suit  premise is not 
required by the defendants to which they denied.

32.In addition to the above the fact that the shop premise is required 
by  them  to  expand  their  business  appears  to  be  reasonable, 
because every person has the expectation to increase his business 
and  profitability.  In  view of  the  above  it  is  held  that  the  suit 
premise is bonafide required by the defendants for their own use 
and occupation.

33.Furthermore the present plaintiff had closed the suit shop since 
the last about two years or more goes on to show that the plaintiff 
is not interested in occupying the suit shop.

34.DECISION:   The  suit  premise  is  bonafide  required  by  the 
defendants for their own use and occupation.

ISSUE NO.4&5: Whether the plaintiff is liable to be evicted? //  
To, what reliefs, parties or any of them are entitled to?

35.In view of the discussions made above and the decisions reached 
therein whereby it is held that the plaintiff is a defaulter in the 
payment of rent and that the suit premise is bonafide required by 
the defendants for their own use and occupation it is held that the 
defendants are entitled to evict the plaintiff from the suit premise 
and also entitled to recovery arrear rent.

36.The plaintiff is, however, not entitled to any relief.
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ORDER

37.In view of the discussions made above and the decisions reached 
therein, the counter claim of the defendants is decreed on contest 
with  cost.  The  plaintiff  is  directed  to  vacate  the  suit  premise 
within  one  month  from  the  date  of  this  decree  or  else  the 
defendants  could execute the same and evict  the plaintiff.  It  is 
further directed that the plaintiff do pay to the defendants arrear 
rent at the rate of Rs.200/- per month from January, 2007 till his 
eviction from the suit premise.

38.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 9th day of 
April, 2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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