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TITLE SUIT NO: 418 OF 2007
PLAINTIFF: SHRI UMESH CH. DAS Vs
DEFENDANTS: SHRI PRABHAT CH. DAS & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

WEDNESDAY, the 7TH day of MARCH,2012

TITLE SUIT NO.418/ 2007

1. SHRI UMESH CH. DAS
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SHRI PRABHAT CH. DAS & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 16/2/2012 in the presence 
of –

SHRI P. K DEKA, R. SARMA Advocate for the plaintiff; and

SHRI N. GOSWAMI for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit for the declaration that the suit 
lands and premise are the joint family properties and the plaintiff is 
entitled to the partition of the same and for the declaration of his one 
–third share in the aforesaid properties.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff, Shri Umesh Chandra Das and the defendant no.1, Shri 
Prabhat Chandra Das are the sons of Chandi Ram Das and born of 
the same mother. The defendant no.2 is the second wife of Chandi 
Ram Das and the defendant no.3 is the wife and the defendant nos.4 
to 6 are the sons and daughters of Lt. Dilip Das. The aforesaid Dilip 
Das  is  the  son  of  Chandi  Ram  Das  from  his  second  wife,  the 
defendant no.2.

4. The plaintiff has pleaded that his father Chandi Ram Das was the 
owner  of  some  landed  properties  which  are  more  particularly 
described in the schedule A,B,C,D and E of the plaint. The plaintiff 
has  further  stated  that  Chandi  Ram  Das  had  left  behind  his 
homestead  land  which  is  described  in  the  schedule  F  land.  The 
plaintiff has stated that there is a RCC building over the schedule F 
land.

5. The  plaintiff  has  pleaded  that  his  father  died  in  the  year  1974 
intestate. The plaintiff has stated that he used to stay out of Assam 
for the most part of his life due to service as such he could not look 
after the ancestral properties. He has further stated that he helped his 
father  to  construct  the  house  by  giving  financial  assistance.  The 
plaintiff has also stated that he constructed latrine, bathroom etc in 
the aforesaid schedule F land.

6. The plaintiff has pleaded that in the year 1988 he retired from his 
service and in the year 1999 he went at his native place at Azara with 
the intention to settle permanently over the schedule F land, but the 
defendant no.1 objected to the same and did not allow the plaintiff to 
reside  there.  The  plaintiff  has  further  pleaded  that  again  on 
25/7/1999  he  went  to  repair  the  Assam  Type  House  over  the 
schedule F land, but this time also the defendant no.1 did not allow 
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the plaintiff to enter the schedule F land. He has further stated that 
the defendant no.1 denied the right of the plaintiff  and refused to 
give him and share in the properties. The plaintiff has also pleaded 
that the defendant no.1 sold some portion of the schedule lands. 

7. The plaintiff  has  further  pleaded that  the defendant  no.1 illegally 
mutated  his  land  over  the  schedule  suit  lands,  but  the  plaintiff 
objected to the same before the competent authorities and it was held 
that the plaintiff has a right over the schedule ancestral properties. 
The  plaintiff  has  pleaded  that  the  defendant  no.1  alongwith  the 
defendant  nos.  7  to  11  sold  away  a  portion  of  the  ancestral 
properties.

8. The plaintiff has further stated that he had instituted Title Suit no.93/ 
2001 (later  on numbered as Title Suit  no.1093/ 2006) against  the 
defendant no.1 as he was not allowed by the defendant no.1 to enter 
the schedule F premise and the said suit is still pending for disposal.

9. The plaintiff has pleaded that in view of the above he is entitled one 
-third to the share in the schedule properties, being the son of Chandi 
Ram Das; hence this suit.

10.The defendant no.1 appeared and contested the suit by filing written 
statement. The defendant no.1 pleaded that he has acquired the title 
over  the  schedule  properties  by  way  of  adverse  possession.  The 
defendant no.1 has stated that after the death of his father there was a 
family arrangement between the plaintiff and the defendant no.1 and 
by way of the said family arrangement, the plaintiff relinquished his 
entire share in the properties left behind by Chandi Ram Das; as such 
the defendant no.1 is possessing the same as his own adversely to the 
interest of the plaintiff. The defendant no.1 has further stated that he 
paid the premium in respect of the landed properties left behind by 
Chandi Ram Das and got the patta in his name;  hence the suit  is 
liable to be dismissed. 

11.The suit proceeded ex-parte against the other defendants.

12.Upon the pleadings of the parties my learned predecessor in office 
framed the following issues in this suit-

(1) Whether the suit is barred by limitation?
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(2) Whether the suit is barred under Order 2 Rule 3 CPC?

(3) Whether the suit is bad for non joinder of necessary parties?

(4) Whether the rival parties are governed by Dayabhaga school 
of Hindu Law?

(5) Whether the plaintiff is entitled to a 1/3rd share in the suit land 
mentioned in schedule A,B,C,D and E?

(6) Whether  the  defendant  has  acquired  title  by  adverse 
possession?

(7) Whether the plaintiff is entitled to relief as prayed for?

13.Both the parties have adduced evidence.

14.I have heard the learned counsel for both the parties.  The learned 
counsel for the plaintiff has contended that it is an admitted fact that 
the schedule properties are the ancestral properties; as such the suit is 
liable to be decreed. 

15.The learned  counsel  for  the  defendant  no.1,  on  the  contrary,  has 
contended that the defendant no.1 has ousted the plaintiff from the 
schedule properties; as such the defendant has acquired right by way 
of adverse possession; hence the suit is liable to be dismissed.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

16.Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE NO.2: Whether the suit  is  barred under Order 2 Rule 3  
CPC?

17.The defendant  no.1 has  pleaded that  this  suit  is  not  maintainable 
because  the  plaintiff  has  instituted  Title  Suit  no.1093/  2006  in 
respect  of  schedule  F land and he ought  to  have included all  the 
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properties mentioned in this suit in the said earlier suit; hence he is 
barred from instituting this suit. 

18.The plaint of the aforesaid Title Suit no.1093/ 2006 is not before this 
court. In addition to the above the said suit was admittedly in respect 
of  schedule  F  land  as  the  plaintiff  was  not  allowed  to  enter  it; 
whereas this suit is instituted for the partition of all the properties left 
behind by Chandi Ram Das; hence the cause of action for both the 
suit are prima facie different.

19.In view of the above it is held that this suit is not barred under Order 
2 Rule 2 or Rule 3 CPC.

20.DECISION:   The suit is not barred.

ISSUE NO.3: Whether the suit is bad for non joinder of necessary  
parties?

21.The  defendant  no.1  has  stated  that  the  suit  is  bad  for  joinder  of 
parties, but has not pressed this issue at the hearing of the suit. The 
perusal of the written statement shows that the defendant no.1 has 
stated that the defendant nos. 2 to 11 are not necessary parties to the 
suit; hence this suit is bad. 

22.The provision of Order 1 Rule 9 CPC specifically provides that no 
suit should fail merely because of mis joinder of parties. In view of 
the above it is held that the suit is not bad.

23.Further there is no material on record to suggest as to who are the 
other parties who ought to have been joined in this suit.

24.DECISION:   The suit is not bad for mis joinder of parties, or for non 
joinder of parties.

ISSUE NO.1  & 6:  Whether  the  suit  is  barred  by  limitation? //  
Whether the defendant has acquired title by adverse possession?

25.Both these issues are taken together for discussion as both the issues 
are same, but differently worded. 
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26.It  is  an  admitted  fact  that  the  schedule  suit  properties  are  the 
ancestral  properties  of  the  plaintiff  and  the  defendant  no.1.  It  is 
admitted fact that the schedule suit properties originally belonged to 
Chandi Ram Das. 

27.Once it is held that the suit properties are the ancestral properties, 
then there is a presumption that the possession of one co-sharer is on 
behalf of all the co-sharers. In this case it is an admitted fact that the 
defendant no.1 is in possession of all the schedule properties.  The 
defendant no.1 has pleaded that he has acquired the right, title and 
interest over the suit properties by way of adverse possession.

28.The  learned  counsel  for  the  plaintiff  has  contended  that  the 
possession of the defendant no.1 is to be held to be the constructive 
possession  of  the  plaintiff,  because  both  the  plaintiff  and  the 
defendant no.1 are co-sharers in respect of the suit properties. The 
learned  counsel  for  the  plaintiff  has  further  contended  that  the 
defendant no.1 cannot claim adverse possession against a co-sharer.

29.I had heard the rival contentions of both the parties. The contention 
of the plaintiff that there cannot be adverse possession in respect of 
the suit properties against the plaintiff is not sustainable, because it is 
well  settled that  a  co-sharer  can claim adverse possession against 
another co-sharer, but the only precondition is that it has to be shown 
that  there  is  a  complete  ouster  of  one co-sharer  by  the other  co-
sharer.  The learned counsel for the defendant no.1 has relied upon 
the judgment of the Hon,ble Apex Court in P. Lakshmi Reddy Vs L. 
Lakshmi  Reddy  [  AIR  1957  SC  314]  and  Wuntakal  Yaloi 
Chenabasavana  Gowd  Vs  Rao  Bahadur  Y  Mahabaleshwarappa 
[  AIR 1954 SC 337]  to  show that  a  co-sharer  can  claim adverse 
possession against another co-sharer.

30.The law in this regard is well settled and the law is that the co-sharer 
claiming adverse possession has to show that  there was complete 
ouster of the other co-sharer. In order to establish adverse possession 
as  between  co-heirs  there  must  be  evidence  of  open  assertion  of 
hostile  title,  coupled with exclusive  possession and enjoyment  by 
one of them to the knowledge of the other so as to constitute ouster.
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31.Now let me discuss the materials on record and try to arrive at a 
finding as to whether the defendant no.1 has been able to establish 
his plea of adverse possession by complete ouster of the plaintiff.

32.The plaintiff has examined himself in support of his case, but has 
failed to substantiate the pleas of his plaint. The plaintiff has in his 
cross examination supported the case of the defendant. The plaintiff 
has in his cross examination that the defendant nos. 3,4,5 and 6 are 
not  staying  over  the  suit  land  as  they  were  forced  out  by  the 
defendant  no.1.  He  (plaintiff)  has  further  admitted  in  his  cross 
examination that the defendant no.1 has forced him to leave the suit 
land in  the  year  1988,  and had  declared  that  the  suit  land is  his 
property. The plaintiff has further stated in his cross examination that 
the defendant no.1 told him in the year 1988 itself that he (plaintiff) 
has not right to stay over the suit land and that the defendant no.3,4,5 
and 6 also had no right to stay there. The plaintiff has further stated 
in his cross examination that the defendant no.1 had sold lands in the 
schedule  suit  properties.  The  plaintiff  has  further  admitted  in  his 
cross examination that he had been visiting the schedule suit lands 
off and on but the defendant no.1 never allowed him to enter into the 
suit lands or stay there. The plaintiff has further admitted that the 
defendant  no.1  was  cultivating  the  suit  lands  from  1968  and  is 
managing the same. The plaintiff has further stated that when he was 
forced to leave the suit lands he purchased the land at Christian Basti 
and is still residing there by constructing a RCC building.

33.The plaintiff has further stated that the defendant no.1 had mutated 
the schedule A to E lands in his own name.

34.He (plaintiff)  has further  stated  that  in  the year  1999 he went  to 
repair the house, but the defendant no.1 did not allow him to repair 
the house and in the year 2000 also the defendant no.1 did not allow 
him to repair the house. The plaintiff has further stated that he has 
not  been  allowed  to  mutate  his  name  in  the  other  lands,  except 
schedule F land.

35.The perusal of the evidence of the plaintiff, as stated above, leaves 
no room for doubt that the plaintiff was completely ousted by the 
defendant  no.1  from  the  schedule  suit  lands.  The  fact  that  the 
plaintiff was not allowed to enter the schedule F lands in the year 
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1988, and thereafter again in the next attempt made in the year 1999 
the plaintiff failed and again in the year 2000 the plaintiff failed to 
even enter the suit lands goes on the show that there was complete 
ouster of the plaintiff from the suit lands by the defendant no.1.

36.In addition to the above the plaintiff  has further admitted that the 
schedule  lands  (except  schedule  F  land)  were  cultivated  by  the 
defendant no.1 since 1968 and was managed by him also go on to 
show that the plaintiff was never in possession of the aforesaid lands. 

37.The admission of the plaintiff that he had visited the suit lands many 
times but he was never allowed to enter into the suit lands or stay 
there go on to show that there is a complete ouster of the plaintiff 
from the suit lands.

38.In addition to the above the fact that the plaintiff has admitted that he 
was  told  by  the  defendant  no.1  in  the  year  1988  itself  that  he 
(plaintiff)  had  no  right  over  the  suit  land  and  the  action  of  the 
defendant no.1 that he drove away all the other co- heirs from the 
suit lands also goes on the show that there is a complete ouster of the 
legal heirs and also a hostile denial of the title of the co-heirs. 

39.In  addition  to  the  above  the  possession  of  the  defendant  no.1  is 
admittedly open, because as per the admission of the plaintiff,  the 
defendant  no.1  had drove  away  the  plaintiff  on  all  the  occasions 
since 1988 denying the right of the plaintiff. 

40.In view of the above even if the complete ouster of the plaintiff from 
the suit lands is deemed to have been effected from the year 1988, 
then also it is seen that the possession of the defendant no.1 over the 
suit  lands  is  open,  hostile,  continuous for  the period of  about  19 
years till the date of institution of this suit.

41.The defendant no.1 has examined himself in support of his case and 
there is nothing on record contrary to his own plea. The defendant 
no.1 has confirmed his pleadings and there is nothing material in his 
cross examination so as to doubt or disbelieve the evidence of the 
defendant no.1.

42.The learned counsel for the plaintiff has contended that the defendant 
no.1 has to substantiate his plea on his own and cannot take the help 
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of the evidence of the plaintiff. The said contention of the plaintiff is 
not  sustainable,  because  the suit  is  required to  be decided on the 
basis of evidence adduced by the parties and it does not matter as to 
whose evidence it is as long as the evidence is admissible. The court 
has to appreciate the entire materials on record before coming to a 
definite finding and cannot choose to overlook any relevant material, 
merely because the same is brought on record by the adverse party.

43.The learned counsel for the plaintiff has contended that the defendant 
no.1 had stated in his pleading that he paid the premiums in respect 
of the suit lands, but has failed to prove the said fact; hence the suit 
is  liable to be decreed.  The said contention of  the plaintiff  is  not 
sustainable because there is no dispute as regards the fact that the 
suit lands are the ancestral properties belonging to Chandi Ram Das; 
hence it does not matter at all as to who paid the premium for the 
lands.

44.The intention of the defendant no.1 to completely oust the plaintiff 
and declare his hostile title over the suit lands can also be inferred 
from the fact that admittedly the defendant no.1 had got his name 
mutated in respect of the schedule suit lands.

45.The learned counsel for the plaintiff has contended that the defendant 
has  to  prove  as  to  from which exact  date  the  possession  became 
adverse.  The  said  contention  of  the  plaintiff  is  not  sustainable, 
because  the  “exact  date”  is  not  necessary  in  all  cases.  The 
requirement of proving the time since when the possession became 
adverse is material to calculate the continuous period of twelve years 
from such date.  In the instant  case it  is  an admitted  fact  that  the 
plaintiff was driven out of the suit lands in the year 1988 itself and 
the defendant no.1 declared his hostile title over the suit lands to the 
plaintiff on that day itself; as such it goes on to show that even if the 
last  date  of  the  year  1988  is  taken  to  be  the  date  of  the 
commencement of the first date of the possession becoming adverse, 
then also this suit instituted in the year 2007, is much beyond the 
period of limitation of twelve years.

46.In view of the above it is held that the defendant no.1 has completely 
ousted the plaintiff and has possessed the suit lands adversely to the 
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plaintiff; hence the defendant no.1 has acquired the right, title and 
interest over the suit lands by way of adverse possession.

47.DECISION:   The defendant no.1 has acquired right, title and interest 
over the suit lands by way of adverse possession; as such the suit is 
barred by limitation.

ISSUE  NO.4:  Whether  the  rival  parties  are  governed  by  
Dayabhaga school of Hindu Law?

48.The parties to this suit are permanent residents of Assam and the suit 
properties are situated at Assam as such the Dayabhaga school of 
Hindu Law would prevail and the parties to this suit are governed by 
the said school.

49.DECISION:   The  parties  to  the  suit  are  governed  by  Dayabhaga 
school of Hindu Law.

ISSUE NO.5: Whether the plaintiff is entitled to a 1/3  rd   share in   
the suit land mentioned in schedule A,B,C,D and E?

50.In view of the discussions made above and the decisions reached in 
the issues nos.1 and 6 wherein it is held that the defendant no.1 has 
acquired right, title and interest over the schedule suit lands by way 
of adverse possessions it is held that the plaintiff is not entitled to 
any share in the suit lands.

51.DECISION:   The plaintiff is not entitled to any share in the suit lands.

ISSUE NO.7: Whether the plaintiff is entitled to relief as prayed  
for?

52.In view of the discussions made above and the decisions reached in 
the foregoing issues it is held that the plaintiff is not entitled to any 
relief.

ORDER
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53.The suit of the plaintiff is dismissed on contest with cost.

54.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 7th day of 
March,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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