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MONEY SUIT NO: 503 OF 2009
PLAINTIFF: SMTI RUMI SHAH Vs
DEFENDANTS: ASCARD & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

SATURDAY, the 3RD  day of MARCH,2012

MONEY SUIT NO.503/ 2009
ORIGINALLY M.S NO.266/ 1999

1. SMTI RUMI SHAH Vs
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

2. ASCARD & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 15/2/2012 in the presence 
of –

SHRI N.DHAR, B. ISLAM & ORS, Advocate for the plaintiff; and

SHRI A.K SHARMA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT
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1. The plaintiff  has instituted this suit  against the defendants  for the 
recovery of Rs.1,57,645/-.

2. The plaintiff, Smti Rumi Shah has pleaded that the defendant bank, 
Assam State Co-operative Agriculture and Rural Development Bank 
(ASCARD) had taken her house situated at Baihata Chariali on rent 
at the monthly rent of Rs.2200/- since 1/10/1992.

3. The plaintiff has pleaded that she took a car loan from the defendant 
bank for purchasing a car.

4. The plaintiff has pleaded that the defendants did not pay the rent of 
the  tenanted  premise  from  April,1996  to  December,1996  and  on 
31/12/1996  they  vacated  the  tenanted  premise.  The  plaintiff  has 
pleaded that the defendants vacated the tenanted premise in violation 
of the agreement of tenancy, because as per the tenancy agreement, 
the  defendants  were  required  to  give  prior  notice  before 
determination of the tenancy. 

5. The plaintiff has also pleaded that the defendants had damaged the 
tenanted premise to the tune of Rs.50,000/-. 

6. The plaintiff has stated that as per her request the defendants had 
adjusted the balance rent amount with her loan.

7. The plaintiff has further pleaded that the defendants demanded the 
balance loan amount from her.

8. The plaintiff has, therefore, instituted this suit for the recovery of the 
amount  of  Rs.50,000/-  towards  the  damage  done  to  the  tenanted 
premise and also prayed for recovery of Rs.1,00,000/- towards the 
breach of the tenancy agreement  as according to the plaintiff,  the 
defendants  vacated  the  tenanted  premise  without  notice  and  also 
prayed for recovery of the cost of the suit.

9. The  defendants  appeared  and  contested  the  suit  by  filing  written 
statement.  The defendants  admitted  about  the tenancy, but  denied 
that  the  plaintiff  had  no  notice  that  they  would  vacate  the  suit 
premise.  The  defendants  have  further  pleaded  that  they  did  not 
damage the suit premise; hence prayed for dismissal of the suit.
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10.Upon the pleadings my learned predecessor in office had framed the 
following issues in this suit-

(1) Whether there is any cause of action for the suit?

(2) Whether the suit is bad for non joinder of necessary parties?

(3) Whether the suit is barred by limitation?

(4) Whether  the  defendant  caused  damage  to  the  tenanted 
premise?

(5) Whether the plaintiff  is  entitled to get  the reliefs  as prayed 
for?

11.Both  the  parties  adduced  evidence  in  support  of  their  respective 
cases and tendered some documents in evidence.

12.I have heard the arguments put forwarded by both the parties. The 
learned counsel for the plaintiff has contended that they had proved 
their  case,  and further  the defendants  have  damaged  the  tenanted 
premise; hence the suit is liable to be decreed.

13.The  learned  counsel  for  the  defendants  had  contended  that  the 
plaintiff has failed to prove her case, because the plaintiff has not 
adduced her evidence. The learned counsel for the defendants had 
further stated that the plaintiff had notice regarding the vacation of 
the tenanted premise which is revealed from the exhibit 3.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

ISSUE NO.1: Whether there is any cause of action for the suit?

14.The defendants have pleaded that the plaintiff does not have a cause 
of action for the institution of this suit.

15.It is well settled that the cause of action is nothing but a bundle of 
material  fact  that  the  plaintiff  must  plead  and  prove  in  order  to 
succeed in her case. In the instant case the plaintiff has pleaded that 
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the defendants have caused damage to her premise and had breached 
the terms of tenancy as such it is held that the plaintiff has the cause 
of action for this suit.

16.DECISION:   The plaintiff has the cause of action for this suit.

ISSUE NO.2: Whether the suit is bad for non joinder of necessary  
parties?

17.The defendants had pleaded that the suit is bad for non joinder of 
necessary parties, but has failed to show as to who are the necessary 
parties who were required to be joined in this suit.

18.In addition to the above there is nothing on record to suggest as to 
who are the other persons who ought to have been joined as parties 
to the suit; hence it is held that there are no other persons who ought 
to have been joined in this suit.

19.DECISION:   The suit is not bad for non joinder of any other persons.

ISSUE  NO.4:  Whether  the  defendant  caused  damage  to  the  
tenanted premise?

20.The plaintiff has alleged that the defendants damaged the tenanted 
premise at the time of vacating the same.

21.The plaintiff  had alleged that  the defendants  vacated the tenanted 
premise without notice in violation of the terms of tenancy.

22.Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the aforesaid allegation. The plaintiff has 
eluded  herself  from  adducing  evidence  in  this  case  without  any 
reasonable cause which leads me to draw adverse inference against 
the case set up by the plaintiff.

23.In addition to the above the plaintiff has produced a copy of letter 
dated 27/12/1996 (exhibit 3) issued by her wherein she had asked the 
defendant bank to adjust the monthly rent due with the car loan taken 
by her from the defendant bank. The perusal of the aforesaid letter 
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dated 27/12/1996 shows that the plaintiff had the knowledge that the 
defendants were going to vacate the tenanted premise on 31/12/1996. 
The first paragraph of exhibit 3 is reproduced below and it reads as “ 
I  beg to  invite  your attention to the  above notice  asking me to  
deposit instalments of the Car loan. In this connection I would like  
to  draw  your  kind  attention  to  the  letter  
no.ASCARD/RO/BHC/11/92-93  dated  3/12/1996  issued  by  the  
Regional  Manager,  Baihata  Chariali  stating  that  my  house  at  
Baihata  Chariali  taken  in  rent  by  you  for  the  above  Regional  
Office would be vacated on 31/12/1996.”

24.The above statements made by the plaintiff clearly reveal that the 
defendants  had issued  a  letter  dated  3/12/1996 whereby they  had 
stated that they would vacate the tenanted premise by 31/12/1996. 
The  plaintiff’s  letter  (exhibit  3)  further  reveals  that  she  had  the 
knowledge about the fact that the tenanted premise would be vacated 
by the defendants on 31/12/1996 as she had written in the aforesaid 
letter about this fact and asked the defendants to adjust the due rent 
with the car loan taken by her. From the bare perusal of exhibit 3 it is 
evidently clear that the plaintiff had knowledge of the fact that the 
defendants  would  vacate  the  tenanted  premise  on  31/12/1996;  as 
such it is held that the plaintiff had prior notice regarding the fact 
that the tenanted premise would be vacated on 31/12/1996.

25.The fact  that  the  plaintiff  admittedly  issued  exhibit  3  goes  on to 
show that the plaintiff had the knowledge that the defendants would 
vacate the tenanted premise on 31/12/1996; as such it is held that the 
plaintiff had knowingly made the false statements in the plaint that 
she had no knowledge that the defendants would vacate the tenanted 
premise  on  31/12/1996.  The  plaintiff  has  made  statements  in  the 
plaint in paragraph 5 to the effect that  “That the Defendant Bank  
thereafter, in breach of the aforesaid tenancy agreement dt.1-10-92  
in respect of the suit house premise, left the suit house premise on  
31-12-96 without giving notice to the plaintiff and without handing  
over vacant possession of the suit house premise to the plaintiff as  
per terms of the aforesaid tenancy agreement dt. 1-10-92 in respect  
of the suit house premises.”

26.From the bare perusal of the exhibit 3 and the statements made in 
paragraph  5  of  the  plaint  it  clearly  reveals  that  the  plaintiff  has 
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knowingly made false statements in the plaint in order to mislead the 
Court, and to set up a false claim. 

27.Now let me determine as to whether the plaintiff has been able to 
prove the fact that the defendants had damaged the tenanted premise 
to the tune of Rs.50,000/-.

28.The plaintiff has not adduced evidence in support of her case without 
any reasonable cause; as such adverse inference is drawn against the 
case set up by her.

29.The plaintiff has pleaded that the defendants suddenly vacated the 
suit  premise  on  31/12/1996  without  prior  notice  and  without 
formally handing over the tenanted premise to her. 

30.It is already held above that the plaintiff had the prior knowledge 
that  the  defendants  would  vacate  the  tenanted  premise  on 
31/12/1996.  In  view  of  the  above,  the  fact  that  the  defendants 
vacated  the  tenanted  premise  without  formally  handing  over  the 
same to the plaintiff cannot be believed and relied upon. In addition 
to the above the plaintiff has eluded from presenting herself before 
the court to face cross examination regarding the allegation made by 
her in her plaint; hence the statements made above as regards the fact 
that the defendants  vacated the tenanted premise without formally 
handing  over  the  same  to  the  plaintiff  cannot  be  believed.  The 
plaintiff  is  the  best  person  to  have  stated  as  to  whether  the 
defendants had formally handed over the tenanted premise to her or 
not  and further  whether at  the time of handing over  the tenanted 
premise the same was damaged or not. 

31.In addition to the above the plaintiff had for the first time objected 
regarding the alleged damages made to the tenanted premise in her 
letter dated 9/7/1997, i.e after about seven long months from the date 
of  the  alleged  damage.  This  delay  of  about  seven  months  is  not 
explained  by  the  plaintiff  and  there  is  no  reasonable  explanation 
provided anywhere else as to why the plaintiff raised the above claim 
after sitting silent for about seven months. 

32.The plaintiff  had  examined  her  attorney  namely,  Shri  Samsuddin 
Ahmed (PW1) in support of her case, but he is not a material witness 
as  regards  the  allegations  made  in  the  plaint.  The  PW1,  Shri 
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Samsuddin Ahmed had stated in her cross examination that he was 
not  present  at  the time  when the defendants  vacated  the tenanted 
premise as such he could not have seen as to whether the defendants 
damaged the tenanted premise or not.

33.The plaintiff has further examined one Shri Ramesh Patowary (PW2) 
and  he  has  stated  in  his  cross  examination  that  he  went  to  the 
tenanted premise on the date when it was vacated and saw that the 
wall  was damaged and the iron gate  was removed.  The aforesaid 
witness has not stated that he has seen any of the officials or men of 
the defendants demolishing the wall or removing the iron gate; as 
such it  cannot  be held from his  evidence that  the defendants  had 
damaged the said wall and removed the iron gate.

34.The plaintiff  ought to have adduced the evidence of some person 
who  would  have  actually  seen  the  officials  of  the  defendants 
damaging  the  tenanted  premise,  but  the  plaintiff  has  failed  to 
produce any such witness. There was a bank running in the tenanted 
premise; as such it cannot be believed that when the said bank had 
vacated the tenanted premise there was no person who would have 
actually  witnessed  the  officials  or  men  of  the  defendant  bank 
damaging the tenanted premise.

35.In addition to the above the mere statement of the PW2 that he found 
the  tenanted  premise  in  damaged  state  cannot  be  relied  upon  or 
believed in the absence of any corroboration from any other sources. 
Furthermore  the  fact  that  the  wall  of  the  tenanted  premise  was 
damaged and the iron gate was removed cannot lead to the inference 
that  the  defendants  damaged  the  same  in  the  absence  of  any 
eyewitness to the said incident.

36.Further the plaintiff was the best person to have deposed regarding 
the  quantum  of  the  damage,  because  she  had  constructed  the 
tenanted premise; hence she could have stated about the extent of 
damage and the monetary value of the alleged damage, but as stated 
above the plaintiff  has refrained from presenting herself  for  cross 
examination  without  reasonable  cause;  hence  it  is  held  that  the 
plaintiff has failed to prove that the alleged damage was to the tune 
of Rs.50,000/-.
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37.In view of the discussions made above it is held that the plaintiff has 
failed  to  prove  that  the  defendants  had  damaged  the  tenanted 
premise.

38.DECISION:   The plaintiffs have failed to prove that the defendants 
damaged the tenanted premise and that she is entitled to damages.

ISSUE NO.3: Whether the suit is barred by limitation?

39.The plaintiff has alleged that the defendants vacated the suit premise 
on 31/12/1996 and damaged the same; hence she has instituted this 
suit for the recovery of the said damages. 

40.It is seen from the above that the cause of action for the institution of 
this suit arose on and from 31/12/1996 and this suit is instituted on 
23/12/1999, i.e within the period of three years; as such it is held that 
the suit is not barred by limitation.

41.DECISION    The suit is not barred by limitation.

ISSUE NO.5: Whether the plaintiff is entitled to get the reliefs as  
prayed for?

42.In view of the discussions made above and the decisions reached in 
the foregoing issues, more particularly the issue no.4, it is held that 
the plaintiff is not entitled to any relief in this suit.

43.It is an admitted fact that the plaintiff had taken a loan for purchasing 
a car and it is also an admitted fact that the defendants demanded the 
repayment of the loan. The plaintiff had defaulted in the payment of 
loan due to the defendants and the defendants had initiated Bakijai 
proceeding for the recovery of the said loan amount. 

44.The fact that the plaintiff has raised the claim regarding the alleged 
damage to the tenanted premise after seven long months from the 
date  of  vacating  the  same  and  that  too  after  the  defendant  bank 
demanded  the  repayment  of  the  loan  goes  on  to  show  that  the 
repeated demands made by the plaintiff  from the bank by issuing 
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demand notices are nothing but a tool for harassing the defendant 
bank. 

45.In addition to the above the fact that the defendant bank had initiated 
a Bakijai proceeding against the plaintiff for the recovery of the loan 
amount and the fact that the plaintiff has instituted this suit after the 
initiation of  the bakijai  proceeding are strong indications that  this 
suit  was  maliciously  instituted  by  the  plaintiff  to  pressurize  the 
defendant bank or to buy time or avoid repayment of loan. 

46.It  is  seen from the above discussions that  the plaintiff  has set  up 
vexatious claim knowing it to be false as such the plaintiff is directed 
to pay compensatory cost of Rs.3000/- to the defendant bank.

47.The fact that the plaintiff has made false claim knowing it to be false 
goes on to show that  the plaintiff  has made this  dishonest  claim; 
hence she is liable to be prosecuted under section 209 of the Indian 
Penal Code,1860.

48.The actions of the plaintiff in misleading the court and setting up 
false  claim cannot  be  condoned as  the  false  claim is  prima  facie 
made  in  order  to  avoid the payment  of  lawful  dues  and thus  the 
plaintiff  has  abused the process  of  court;  as  such it  is  felt  that  a 
criminal complaint is required to be made under section 209 IPC for 
dishonestly making false claim in this court.

49.In view of the above I would take steps to lodge a complaint under 
section 209 IPC before the competent court.

50.However considering the fact that the plaintiff ought to be afforded 
an opportunity to take proper redress of her grievance, if any, against 
the judgment rendered in this case and the decisions and opinions 
reflected in this judgment I deem it fit and proper to allow her one 
month time. The operation of this judgment shall remain suspended 
for  one month  and thereafter  this  court  would take the necessary 
steps for lodging the criminal complaint against the plaintiff.

ORDER

51.The  suit  of  the  plaintiff  is  dismissed  on  contest  with  cost.  The 
plaintiff  is further directed to pay compensatory cost of Rs.3000/- 
(three thousand).
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Given under my hand and the seal of this court on this the 3rd day of 
March,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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