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TITLE SUIT NO: 329 OF 2008
PLAINTIFF: SHRI BHABESH SARMA Vs
DEFENDANT: SHRI GANESH DEKA

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

FRIDAY, the 16TH  day of MARCH,2012

TITLE SUIT NO.329 OF 2008

1. SHRI BHABESH SARMA
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SHRI GANESH DEKA
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 24/2/2012 in the presence 
of –

SHRI G. KAKOTI, Advocate for the plaintiff; and

SHRI S.P ROY for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit against the defendant praying for 
the eviction of the defendant from the tenanted suit premise and also 
for recovery of arrear rent.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff, Shri Bhabesh Sarma has pleaded that he is the landlord 
and the defendant, Shri Ganesh Deka is his tenant in respect of the 
suit  premise consisting of  an Assam Type House of  three rooms, 
kitchen and bathroom. The plaintiff has pleaded that the rent of the 
suit  premise is Rs.700/-  per  month and the electricity charges are 
Rs.300/-  per  month.  The  plaintiff  has  pleaded  that  the  defendant 
defaulted in the payment of rent since August,2000 till date; hence 
prayed for his eviction and also prayed for recovery of arrear rent 
amounting to Rs.25,200/- from July,2005 till the institution of the 
suit.

4. The  defendant  appeared  and  contested  the  suit  by  filing  written 
statement and also filed counter claim. The defendant admitted that 
he is the tenant in respect of the suit premise under the plaintiff. The 
defendant had stated that the rent for the suit premise is Rs.1000/- 
per month. The defendant has pleaded that he is not the defaulter in 
the payment of rent. The defendant has pleaded that he tendered the 
rent for the month of August,2000 to the plaintiff, but the plaintiff 
refused to accept the same;  hence he deposited the same in court 
under  section  5(4)  of  the  Assam  Urban  Areas  Rent  Control 
Act,1972.  The  defendant  has  further  pleaded  that  there  was  a 
compromise between the plaintiff and the defendant and under the 
said compromise it was agreed that the defendant would henceforth 
pay the rent of the suit premise directly to the plaintiff and further it 
was agreed that the defendant would renovate the suit premise and 
the expenditure incurred for the same would be adjusted towards the 
monthly rent. The defendant has pleaded that he renovated the same 
and spent about Rs.1,00,000/-, but the plaintiff did not adjust the said 
amount.  The  defendant  has  further  pleaded  that  he  paid  the 
electricity charges of the suit premise, even though it was agreed that 
the  plaintiff  would  pay  the  same  and  thus  he  had  spent  about 
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Rs.5,969/- towards the arrear electricity charges. The defendant has 
prayed for adjusting the aforesaid Rs.1,05,969/- towards the rent and 
for  a  declaration  that  the  defendant  cannot  be  evicted  till  the 
aforesaid sum is adjusted with rent.

5. Upon the pleadings of the parties my learned predecessor in office 
had framed the following issues in this suit-

(1) Whether the suit is undervalued?

(2) Whether the defendant has defaulted in payment of monthly 
rent to the plaintiff?

(3) Whether the defendant has incurred an expenditure of 1 lac for 
repairing the suit house?

(4) Whether the defendant has been paying the electricity bills for 
the suit house including the other tenanted premise?

(5) Whether  the  defendant  is  entitled  to  adjust  Rs.1,05,969/- 
against the monthly rent?

(6) To what relief (s), parties or any of them are entitled?

6. Both the parties have adduced evidence in support of their case. 

7. I have heard the arguments out forwarded by both the parties. The 
learned counsel for the plaintiff has contended that the defendant has 
failed to prove that he deposited the rents in court; hence the suit is 
liable to be decreed by holding that the defendant is a defaulter.

8. The  learned  counsel  for  the  defendant  has  contended  that  the 
defendant has spent huge amount of money in renovating the suit 
premise;  hence he cannot  be  considered as  a  defaulter  unless  the 
entire amount is adjusted.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

9. Now let  us discuss  the materials  on record and try to arrive at  a 
definite finding as regards the issues in this suit.
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ISSUE NO.1: Whether the suit is undervalued?

10.The plaintiff has instituted this suit for the eviction of the defendant 
from the tenanted suit premise and also for recovery of arrear rent.

11.The  plaintiff  has  valued  the  suit  at  twelve  months  of  the  rent 
amounting to Rs.8400/- and further valued it at Rs.25,200/- for the 
recovery of arrear rent and has paid the court fee thereon.

12.In view of the above it is held that the suit is properly valued and 
proper court fee is paid.

13.DECISION:   The suit is not undervalued.

ISSUE NO.2: Whether the defendant has defaulted in payment of  
monthly rent to the plaintiff?

14.The  plaintiff  has  pleaded  that  the  defendant  has  defaulted  in  the 
payment of monthly rent since August,2000 till the institution of the 
suit; whereas the defendant has pleaded that he is not a defaulter.

15.The defendant has pleaded that he tendered the rent for the month of 
August,2000  to  the  plaintiff,  but  the  plaintiff  refused  as  such  he 
deposited the same in court under Section (4) of the Assam Urban 
Areas Rent Control Act,1972.

16.The plaintiff has pleaded that the rent for the suit premise is Rs.700/- 
per month and the electricity charges are Rs.300/- per month. This 
fact is also admitted by the defendant. The defendant had admitted 
that the rent is Rs.1000/- wherein the rent of the suit premise as well 
as the electricity charges are included. In view of the above it is held 
that the rent of the suit premise is Rs.700/- per month.

17.The burden to prove the fact that the defendant deposited the rent in 
court  under  Section  (4)  of  the  Assam Urban  Areas  Rent  Control 
Act,1972 lies with the defendant, but it is seen that the defendant has 
not discharged his burden.
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18.The defendant has not called for the N.J case records by which he 
deposited the rents in court. The defendant has also not produced the 
treasury challan by which he allegedly paid the rent. The defendant 
has  also  not  produced  any  rent  receipt  showing  that  he  paid  or 
deposited the rents for the suit premise. In the absence of the rent 
deposit  case  records  it  cannot  be  presumed  that  the  defendant 
deposited  the  rents  in  court  by  fulfilling  the  conditions  provided 
under Section (4) of the Assam Urban Areas Rent Control Act,1972.

19.In view of the above it is held that the defendant has failed to prove 
that he deposited the rent in court as such it is held that the defendant 
has defaulted in the repayment of rent since August,2000 till the date 
of institution of the suit.

20.DECISION:   The  defendant  has  defaulted  in  the  payment  of  rent 
since August,2000 till the date of institution of the suit.

ISSUE NO.3: Whether the defendant has incurred an expenditure  
of 1 lac for repairing the suit house?

21.The defendant  has  pleaded that  there  was  an  agreement  with  the 
plaintiff that the defendant would renovate the suit premise and the 
expenses would be borne by him. The defendant has further pleaded 
that the said amount would be adjusted towards the rent.

22.The defendant  has deposed that  he had spent  about  Rs.1,00,000/- 
towards  the  renovation/  construction  of  the  suit  premise.  The 
defendant  has  produced  some  cash  memos  of  the  purchase  of 
materials allegedly for construction/ renovation of the suit premise. 
The said cash memos are marked as exhibit A to Exhibit G. The said 
cash memos cannot be relied upon because the defendant has failed 
to prove the said cash memos by calling the persons who wrote the 
said memos. The defendant has failed to examine the shop owners 
from whom he allegedly purchased the said materials.

23.In addition to the above the evidence of the defendant regarding the 
construction/ renovation of the suit premise is very vague because 
the defendant has not mentioned specifically as to what constructions 
he allegedly made. The defendant has failed to state as to what all 
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things were renovated by him in the suit premise. In the absence of 
any specific details of the alleged renovation it cannot be held that 
the defendant renovated the suit premise.

24.Further  the  defendant  has  deposed  that  there  was  a  compromise 
between him and the plaintiff on 25/5/2002 and it was agreed that 
the  defendant  would  undertake  the  renovation  work  at  his  own 
expense as the suit premise was dilapidated. The said contention of 
the  defendant  cannot  be  believed  because  the  defendant  was 
allegedly permitted  by the plaintiff  to renovate  on 25/5/2002, but 
there is no explanation as to why the defendant waited till the year 
2004  and  2007  to  undertake  the  renovation.  The  cash  memos 
produced by the defendant are all pertaining to the period of 2007 
and except two memos which are of 2004 and 2005. There is no 
explanation as to why the defendant waited for three long years to 
undertake  the  construction  when  allegedly  the  suit  premise  was 
dilapidated and he was allowed to renovate the same in on 25/5/2002 
itself. 

25.In addition to the above the defendant has alleged that there was an 
agreement  that  the  amount  spent  by  him in  renovation  would  be 
adjusted towards the monthly rent of the suit  premise.  If  the said 
contention  of  the  defendant  is  to  be  believed  then  there  is  no 
explanation as to  why the defendant  paid the rent  to  the plaintiff 
from  2002  to  Spetember,2008  as  alleged  by  him  in  the  written 
statement and deposed in his examination in chief. 

26.In  addition  to  the  above  the  defendant  has  failed  to  produce 
corroborating evidence to substantiate his plea that he repaired the 
suit premise. The defendant could have examined the mason/ worker 
who was engaged by him to repair the suit premise, but there is no 
explanation as to why the said witnesses are not examined; hence it 
is  held  that  the  defendant  has  failed  to  prove  that  he  spent 
Rs.1,00,000/- in repairing the suit premise.

27.In addition to the above the section 7 of the Assam Urban Areas 
Rent Control Act,1972 provides that the renovations/ repairs are to 
be made by the landlord and if the landlord fails to repair the same, 
then the tenant can approach the civil court for a direction to this 
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effect, but there is no provision for the tenant to straightaway repair 
the suit premise without the direction of the court to this effect.

28.DECISION:   The defendant has not spent Rs.1,00,000/- to repair the 
suit premise.

ISSUE  NO.4:  Whether  the  defendant  has  been  paying  the  
electricity  bills  for  the  suit  house  including  the  other  tenanted  
premise?

29.The defendant has alleged that he is paying the electricity charges of 
the suit premise. 

30.It is already held in the issue no.2 that the defendant has not paid the 
rent of the suit premise including the electricity charges which was 
required to be paid together.

31.The  defendant  had  himself  admitted  that  the  rent  was  Rs.1000/- 
including the electricity charges, but he has failed to prove that he 
paid  the  aforesaid  amount  since  August,2000  till  the  date  of 
institution  of  this  suit;  as  such  there  is  no  reason  as  to  why the 
plaintiff would pay the electricity charges for the suit premise.

32.It is an admitted fact that the defendant would pay Rs.1000/- towards 
the rent and electricity charges and thereafter the plaintiff would pay 
the  electricity  charges,  but  as  the  defendant  has  not  paid  the 
aforesaid sum to the plaintiff, the plaintiff is not under any obligation 
to pay the electricity charges.

33.The plaintiff has produced the electricity bill payment receipts. The 
plaintiff has paid the electricity charges amounting to Rs.5,969/-, but 
he had paid the said sum for his own usage of electricity; as such he 
is not entitled to claim the same from the defendant.

34.DECISION:   The defendant has been paying electricity charges for 
the suit premise.

ISSUE  NO.5:  Whether  the  defendant  is  entitled  to  adjust  
Rs.1,05,969/- against the monthly rent?
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35.It is already held in the issue no.3 that the defendant has failed to 
prove  that  he  had  renovated  the  suit  premise  by  spending 
Rs.1,00,000/-  as  such  there  is  no  question  of  adjusting  the  said 
amount.

36.In addition to the above it is held that in issue no.4 that the defendant 
is not entitled to refund of the electricity charges as the defendant 
has paid the same for his own usage and had not Rs.300/- per month 
to the plaintiff towards the electricity charges as agreed.

37.DECISION:   The  defendant  is  not  entitled  to  adjust  Rs.1,05,969/- 
against monthly rent.

ISSUE  NO.6:  To  what  relief  (s),  parties  or  any  of  them  are  
entitled?

38.In view of the discussions made above and the decisions reached in 
the foregoing issues more particularly the issue no.2 wherein it is 
held that the defendant has defaulted in the payment of rent since 
August,2000  till  the  date  of  institution  of  the  suit  at  the  rate  of 
Rs.700/- per month, it is held that the plaintiff is entitled to the relief 
of eviction of the defendant and for recovery of arrear rent.

39.The plaintiff is also entitled to recover rent for the suit premise at the 
rate of Rs.700/- per month during the pendency of the suit.

40.The defendant is not entitled to any relief in the suit.

ORDER

41.In view of the discussions made above and the decisions reached, the 
suit of the plaintiff is decreed on contest with cost. The counter claim 
of the defendant is dismissed on contest without cost. It is hereby 
decreed and directed that the defendant shall vacate the suit premise 
and hand over the same to the plaintiff within two months or else the 
plaintiff  would be able to execute  the decree.  This period of  two 
months is allowed to afford opportunity to the defendant to search 
for  alternative  accommodation.  It  is  further  directed  that  the 
defendant  do  pay  Rs.25,200/-  to  the  plaintiff  and  further  pay 
Rs.700/- per month during the pendency of the suit till eviction of 
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the defendant from the suit  premise.  It  is further directed that the 
defendant do pay the cost of the suit to the plaintiff.

42.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 16th day of 
March,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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