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TITLE SUIT NO: 273 OF 2007
PLAINTIFF: SMTI DIPTI PAUL Vs
DEFENDANTS: SMTI PHULAN DEVI & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

THURSDAY, the 15TH  day of MARCH,2012

TITLE SUIT NO.273 OF 2007

1. SMTI DIPTI PAUL 
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SMTI PHULAN DEVI & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 24/2/2012 in the presence 
of –

SHRI R. BORPUJARI, Advocate for the plaintiff; and

SHRI S. MEDHI for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff  has  instituted  this  suit  against  the  defendant  for  the 
recovery of possession of the tenanted suit premise by evicting the 
defendants.

2. The plaintiff  had instituted this  suit  against  the defendant,  Ashok 
Mahato but he died during the pendency of the suit; as such his legal 
heirs were substituted. The word “defendant” used in this judgment 
would  mean  and  refer  to  the  original  defendant,  Ashok  Mahato 
unless the context otherwise indicates.

3. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

4. The plaintiff, Smti Dipti Paul has pleaded that she is the landlord in 
respect  of  the suit  premise  and that  the defendant  is  her  monthly 
tenant. The plaintiff has pleaded that the rent for the suit premise is 
Rs.550/-  per  month  to  be payable every  month.  The plaintiff  has 
further pleaded that she has three other rooms which are also let out 
by her to other tenants. According to the plaintiff, her husband died 
and that  she  is  suffering from financial  hardship as such she had 
decided  to  start  a  business  of  stationary  cum  gift  shop  and  the 
plaintiff took the necessary steps in this connection. The plaintiff has 
pleaded  that  she  requires  the  suit  premise  for  her  own  use  and 
occupation so that she could start her business.

5. The plaintiff has further alleged that the defendant has failed to pay 
the  rent  of  the  suit  premise  since  August,  2006  as  such  he  is  a 
defaulter in the payment of rent; hence prayed for his eviction.

6. The  defendant  appeared  and  contested  the  suit  by  filing  written 
statement  denying  the  claim  of  the  plaintiff.  The  defendant  has 
admitted that he is the monthly tenant in respect of the suit premise 
and also admitted that the rent of the suit  premise is Rs.550/- per 
month. The defendant has however denied that he is the defaulter in 
respect of payment of rent of the suit premise. The defendant has 
pleaded that he paid Rs.24,000/- towards advance and the same is 
still lying with the plaintiff. The defendant has stated that he went to 
pay the rent for the month of August,2006 to the plaintiff, but the 
plaintiff refused to accept the rent as such he deposited the same in 
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court  under section 5(4) of the Assam Urban Areas Rent Control 
Act,1972. The defendant has further stated that he had deposited the 
rents for the months from August, 2006 to July, 2007 in court; hence 
he is not a defaulter in the payment of rent. The defendant has further 
denied that the suit premise is bonafide required by the plaintiff for 
her own use and occupation; hence prayed for dismissal of the suit.

7. Upon the pleadings of the parties my learned predecessor in office 
had framed the following issues in this suit-

(1) Whether the suit is barred by limitation?

(2) Whether the defendant has defaulted in payment of rent from 
August,2006  to  March,2007  with  respect  to  the  tenanted 
premise?

(3) Whether  the  tenanted  premise  is  bonafide  required  by  the 
plaintiff?

(4) Whether the plaintiff is entitled to the relief that the defendant 
be ejected from tenanted premise?

(5) Whether the plaintiff is entitled to any other relief?

8. Both the parties have adduced evidence in support of their respective 
cases. 

9. I have heard the learned counsels for the parties. The learned counsel 
for  the  plaintiff  has  contended  that  the  defendants  have  failed  to 
prove  that  they  are  paying  rent  during  the  pendency  of  the  suit; 
hence the suit is liable to be decreed as the defendants are under an 
obligation to pay the rent even during the pendency of the suit. He 
has further contended that the suit premise is required by the plaintiff 
for opening her shop; hence the suit is liable to be decreed.

10.The  learned  counsel  for  the  defendant  has  contended  that  the 
defendant  has  deposited  the  rent  in  court  and  has  called  for  the 
records of rent deposit cases; hence the defendant is not a defaulter. 
The learned counsel  for  the  defendant  has  further  contended  that 
there is an advance amount of Rs.10,500/- lying with the plaintiff; as 
such the said amount ought to be adjusted with the arrear rent; hence 
the defendant cannot be termed as defaulter. 
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DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

11.Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE NO.1: Whether the suit is barred by limitation?

12.The defendant has pleaded that the suit is barred by limitation. 

13.The plaintiff has instituted this suit alleging that the defendant has 
defaulted in the payment of rent since August,2006. The plaintiff has 
instituted this suit on 26/4/2007, i.e within a period of one year from 
the date of accrual of cause of action; as such it is held that the suit is 
not barred by limitation, because the limitation for the institution of 
such type  of  suit  is  twelve  years  under  Article  66 and 67 of  the 
Limitation Act,1963.

14.DECISION:   The suit is not barred by limitation.

ISSUE NO.2: Whether the defendant has defaulted in payment of  
rent from August,2006 to March,2007 with respect to the tenanted  
premise?

15.The plaintiff has alleged that the defendant defaulted in the payment 
of rent; whereas the defendant has pleaded that he is not a defaulter.

16.The  plaintiff  has  stated  that  the  defendant  has  defaulted  in  the 
payment of rent since August,2006. 

17.The defendant has pleaded that he tendered the rent but the plaintiff 
refused to accept the rent as such he deposited the same in court. The 
original defendant died during the pendency of the suit as such the 
defendant no.1 (a), Smti Phulan Devi had adduced her evidence. The 
DW1 has deposed that the rent for the month of August,2006 was 
deposited in court under section 5(4) of the Assam Urban Areas Rent 
Control Act,1972. The said rent deposit case record is produced and 
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the  same  is  marked  as  exhibit  C(i).  The  perusal  of  the  aforesaid 
exhibit C(i) shows that the defendant had deposited the rent in court 
within the prescribed period by way of treasury challan and notices 
were issued. In view of the above it is held that the defendant is not a 
defaulter in the payment of rent for the month of August,2006.

18.The defendant has similarly produced the rent deposit case records 
for  the  deposit  of  rents  for  the  month  of  September,2006  to 
July,2007 and the same are marked as exhibit C(ii) to C(xii). The 
perusal of the aforesaid exhibit C(ii) to exhibit C(xii) shows that the 
rent deposit challans are not in record in the said case records. In 
addition to the above the defendants have not produced any duplicate 
rent deposit challans in court in respect of the payment of the rents 
for  the  aforesaid  period.  Further  there  is  no  endorsement  in  the 
records  marked  as  exhibit  C(ii)  to  C(xii)  that  the  defendant  has 
deposited the rents by way of treasury challan or otherwise. 

19.In view of the above it is seen that the defendant had merely filed the 
petitions  before  the  court  to  allow him to  deposit  the  rent  under 
section 5(4) of the Assam Urban Areas Rent Control Act,1972, but 
in  fact  no  rents  were  deposited  by  way  of  treasury  challan  or 
otherwise. It is well settled that the tenant would be protected under 
Section 5(4) of the Assam Urban Areas Rent Control Act,1972 only 
when the tenant deposits the rent in court within a fortnight of its 
becoming due alongwith the notice of the deposit to the landlord. In 
the instant case the Exhibit C(ii) to Exhibit C(xii) does not disclose 
that the rents were in fact  deposited.  The perusal  of the aforesaid 
records further reveals that no notices were issued to the plaintiff in 
this case regarding the deposit as the blank notices are still in record 
and had not been issued. The only reason why the notices were not 
issued to the landlord (plaintiff)  is  because the defendant had not 
paid the rent and had not deposited the treasury challan.

20.The burden to prove that the defendant had made the deposit of rent 
in accordance with the section 5(4) of the Assam Urban Areas Rent 
Control Act,1972 lies with him, but the defendant has failed to prove 
that he had made the deposits in accordance with law. In view of the 
above discussions it is held that the defendant is a defaulter in the 
payment of rent for the months of September,2006 to July,2007. 
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21.The  learned  counsel  for  the  defendants  has  contended  that  the 
plaintiff has admitted that an amount of Rs. 24,000/- was paid to her 
as advance; as such the said advance amount ought to be adjusted 
with the arrear rent and consequently the defendant cannot be held as 
a  defaulter.  The  defendant  has  relied  upon  the  judgments  of  the 
Hon,ble  Apex Court  in  the cases  of  Modern Hotel,  Gudur  Vs K. 
Radhakrishnaiah [ (1989) 2 SCC 686] and Kranti Swaroop Machine 
Tools Pvt. Ltd Vs Kanta Bai Asawa [ (1994) 2 SCC 289] to show 
that the advance amount can be adjusted with arrear rent.

22.I have gone through the aforesaid judgments. The settled law in this 
regard is that the advance amount, if any, can be adjusted with the 
rent only if there is an agreement in this regard and not otherwise. In 
the instant  case the defendant has not  pleaded that there was any 
agreement to adjust the advance rent and further there is no other 
material on record to suggest that there was any agreement between 
the parties to adjust the advance amount with rent. 

23.The learned counsel for the plaintiff has relied upon the judgment of 
the Hon,ble Gauhati High Court in Dhanai Bhagat Vs Shakil Akhtar 
[ 2005 (1) GLT 394] to show that advance rent cannot be adjusted 
unless  there  is  an  agreement  to  that  effect.  I  have  perused  the 
aforesaid judgment. The facts in the aforesaid case is similar to this 
case and in that case also the tenant paid advance, but there was no 
agreement between the parties for adjustment of the advance towards 
the  default  rent.  In  the  aforesaid  case  the  Hon,ble  Gauhati  High 
Court  has  held  that  the  advance  amount  cannot  be  adjusted  with 
arrear rent in the absence of an agreement to that effect.

24.The judgments relied upon by the defendant is not applicable in the 
facts  of  this  case.  The  perusal  of  the  judgment  rendered  by  the 
Hon,ble Supreme Court of India in Kranti Swaroop’s case (supra) 
reveals  that  in the said case  there was an agreement  between the 
parties  regarding  the  adjustment  of  the  advance  amount  with  the 
arrear rent. The perusal of paragraph 12 of the aforesaid judgment 
shows that  there was an agreement  to the effect  that  the advance 
deposit would be adjusted towards rent, light bills, damages which 
may be found later etc. In view of the above it is held that the said 
judgment  is  not  applicable  in  the  facts  of  this  case  because 
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admittedly there is no agreement between the parties for adjustment 
of advance amount with rent in this case.

25.The perusal of the judgment of the Hon,ble Apex Court in Modern 
Hotel’s case (supra) reveals that the said suit was based under the 
provisions of Andhra Pradesh Buildings (Lease, Rent and Eviction) 
Control, 1960 and the said Act contained a specific provision that the 
landlord cannot accept advance amount amounting to more than one 
months  advance  rent  and  if  the  landlord  accepts  any  amount  in 
excess to the same, then the same shall be refunded by the landlord 
to the person who paid the same or shall be adjusted by the landlord 
at the option of the tenant. It is, therefore, seen that this judgment has 
proceeded  on  the  basis  of  a  statutory  bar  in  accepting  advance 
amount  and  further  because  of  the  statutory  provision  that  the 
advance  amount,  if  any,  would  be  adjusted  at  the  option  of  the 
tenant. In view of the above it is held that the aforesaid judgment is 
not  applicable  to  the  facts  of  this  case,  because  there  is  no  such 
provision in the Assam Urban Areas Rent Control Act,1972 ,upon 
which this suit is based.

26.In view of the above discussion it  is held that the two judgments 
relied upon by the defendant is not applicable in the facts of this 
case; hence it is held that the settled law applicable in this case is 
that the advance amount, if any, cannot be adjusted with the arrear 
rent unless there is an agreement to that effect. 

27.The Hon’ble Gauhati  High Court  in the aforesaid case of  Dhanai 
Bhagat  (supra)  held that  the  amount  paid in  advance by a  tenant 
cannot be adjusted in the absence of any agreement to that effect.

28.In view of the above discussions it is held that the advance amount 
cannot be adjusted for the arrear rent and hence the defendant is held 
to be a defaulter.

29.In addition to the above the defendant had admitted that he paid the 
rents for every month and when he tendered the rent for the month of 
August,2006  the  same  was  refused  by  the  plaintiff  as  such  he 
deposited the same in court. The perusal of the aforesaid admission 
of the defendant further reveals that there was no such agreement of 
adjusting the rents with the advance amount, for, the defendant had 
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admittedly paid the rents and on refusal had allegedly deposited the 
same in court.

30.In view of the above discussions it is held that the defendant is a 
defaulter in the payment of rent since September,2006 to July, 2007. 

31.The defendant, Smti Phulan Devi (DW1) has further admitted in her 
cross examination that she did not tender the rent of the suit premise 
to the plaintiff,  but she is depositing the same in court.  It  is well 
settled that the rents can be deposited in court only when the tenant 
refused to accept the same when tendered. It is seen from the above 
admission  of  the  defendant,  Smti  Phulan  Devi  that  she  had  not 
tendered  the  rents;  hence  the  alleged  deposits  made  during  the 
pendency of the suit is not a valid deposit in the eye of law; as such 
it  is held that the defendants  are the defaulters in the payment  of 
rents during the pendency of the suit.

32.DECISION:   The defendant is a defaulter in the payment of rent since 
September,2006 to March,2007 and thereafter till July,2007.

ISSUE NO.3: Whether the tenanted premise is bonafide required  
by the plaintiff?

33.The  plaintiff  has  pleaded  that  she  required  the  suit  premise  for 
opening  a  stationary  cum  gift  shop  as  the  rental  income  is  not 
sufficient for her sustenance.

34.The defendant  has  denied  the bonafide  of  the requirement  of  the 
plaintiff. 

35.The  plaintiff  has  deposed  that  she  requires  the  suit  premise  for 
opening the shop as the rental income is not sufficient. 

36.The  learned  counsel  for  the  defendants  have  contended  that  the 
plaintiff had three other shops and that the plaintiff has instituted suit 
for the eviction of all the said three tenants; hence it can be presumed 
that the plaintiff does not require this suit premise for her own use 
and occupation, but the plaintiff wants to evict all the tenants. 
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37.The said contention of the defendant cannot be sustained because 
there  is  no  other  material  on  record  to  show as  to  what  are  the 
grounds for eviction pleaded by the plaintiff in the other three suits. 
It cannot be presumed, without any material to this effect, that the 
said  three  suits  are  also  filed  by  the  plaintiff  on  the  ground  of 
bonafide requirement of the said premise by the plaintiff. It is very 
much possible that the said suits are instituted by the plaintiff for the 
eviction of the tenants on the ground of defaulter in the payment of 
rent or on any other ground, other than bonafide requirement. 

38.There is no material on record to suggest that the plaintiff does not 
require the suit premise for her own use and occupation. 

39.The fact  that  the plaintiff  requires the suit  premise  for  opening a 
shop appears to be genuine and reasonable because the rental income 
of Rs.3600/-, no doubt is very small to sustain a family. 

40.In view of the above it is held that the plaintiff bonafide required the 
suit premise for her use and occupation.

41.DECISION:   The plaintiff bonafide requires the suit premise for her 
own use and occupation.

ISSUE NO.4&5: Whether the plaintiff is entitled to the relief that  
the  defendant  be  ejected  from tenanted  premise?//  Whether  the  
plaintiff is entitled to any other relief?

42.In view of the discussions made above and the decisions reached in 
the foregoing issues, more particularly, the issue nos.2 and 3 wherein 
it is held that the defendant is a defaulter in the payment of rent and 
that the suit premise is bonafide required by the plaintiff for her own 
use and occupation, it is held that the plaintiff is entitled to evict the 
defendants (substituted defendants) from the suit premise.

43.The plaintiff is also entitled to the cost of the suit.

ORDER

44.In view of the discussions made above and the decisions reached in 
the foregoing issues, the suit of the plaintiff is decreed on contest 
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with cost. It is hereby decreed and directed that the defendants do 
vacate the suit premise within two month from the date of this decree 
or else the plaintiff would be able to evict the defendant by executing 
the  decree.  This  period  of  two  months  is  granted  so  that  the 
defendants  (substituted  defendants)  could  search  out  alternative 
accommodation. The defendants do pay to the plaintiff the cost of 
the suit.

Prepare decree accordingly.

Given under my hand and the seal of this court on this the 15th day of 
March,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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