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TITLE SUIT NO: 165 OF 2009
PLAINTIFF: SHRI NAR NARAYAN SARMA Vs
DEFENDANTS: SHRI RAM NARAYAN SARMA & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

THURSDAY, the 12TH day of APRIL,2012

TITLE SUIT NO.165/ 2009

1. SHRI NAR NARAYAN SARMA
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. RAM NARAYAN SARMA & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 19/3/2012 in the presence 
of –

SHRI P. UPADHYAY, Advocate for the plaintiff; and

SHRI K. SARMA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT
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1. The plaintiff had instituted this suit against the defendants for the 
declaration  that  the  gift  deed dated  7/6/2008 in  respect  of  the 
schedule  B land of  the  plaint  is  illegal  and void  and also  for 
permanent injunction restraining the defendant no.2, Shri Deva 
Kumar Sarma from interfering with the right of the plaintiff to 
repair the house. 

2. The brief facts leading to the institution of the suit as is revealed 
from the plaint is that:

3. The plaintiff,  Shri  Nar  Narayan  Sarma  had  instituted  this  suit 
against  the  defendant  no.1,  Shri  Ram  Narayan  Sarma,  the 
defendant  no.2,  Shri  Deva  Kumar  Sarma.  The  plaintiff  has 
arrayed  the  aforesaid  defendant  no.1  and  2  as  the  principal 
defendant.  The  plaintiff  has  also  arrayed  Shri  Sushil  Kumar 
Sarma, Shri Jagannath Sarma, Smti Bhabani Sarma, Shri Lakshmi 
Narayan  Sarma,  Smti  Anu  Devi,  Shri  Sadananda  Sarma,  Shri 
Naba Kumar Sarma, Shri Abani Sarma and Smti Rinima Devi as 
the proforma defendant nos.3 to 11 respectively.

4. The plaintiff and the principal defendants including the proforma 
defendants are the brothers and sisters and all are the sons and 
daughters of Lt. Gopal Sastri.

5. The plaintiff has pleaded that the father of the parties to this suit 
namely, Gopal Sastri owned a plot of land measuring about 6.02 
Are covered by Dag no.1314 of K.P no.990 of Sahar Guwahati 
part  I.  The plaintiff  has pleaded that  there  existed four Assam 
Type House  over  this  plot  of  land which were constructed by 
their father during his lifetime.

6. The plaintiff has stated that the he alongwith the defendant no.2. 
Shri  Deva  Sarma  and  the  proforma  defendant  no.8,  Shri 
Sadananda Sarma are staying over the aforesaid landed properties 
belonging to their father; whereas the other defendants are staying 
in their self acquired properties, other than the aforesaid land. The 
plaintiff has stated that the aforesaid landed properties belonging 
to their father had not been partitioned as yet between the legal 
heirs  and successors  of  Gopal  Sastri;  as  such the plaintiff  has 
pleaded  that  the  aforesaid  landed  property  is  still  the  joint 
property of the parties to the suit. The plaintiff has stated that the 
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mother  of  the  parties  died in  the year  2008 and thereafter  the 
plaintiff wanted to raise the floor of his dwelling house which is 
situated over this land, but the defendant no.2, Shri Deva Sarma 
objected to the same; hence this suit. The plaintiff has pleaded 
that the defendant no.2 is claiming the right over the land and 
house in possession of the plaintiff  on the basis of a gift  deed 
executed in his favour by the defendant no.1. 

7. The plaintiff has pleaded that the defendant no.1 had gifted a plot 
of land measuring 0.46 Are covered by Dag no.1314 (old)/ 2693 
(new) of K.P no.1234 by registered gift deed no.8750/ 2008 dated 
7/6/2008  in  favour  of  the  defendant  no.2.  According  to  the 
plaintiff  the defendant  no.1 does not  have the right  to gift  the 
aforesaid land, because the landed properties of Gopal Sastri is 
not partitioned as yet; and further pleaded that the defendant no.1 
is not in possession of the aforesaid gifted land since the last 25 
years; as such he could not have gifted the same. In view of the 
above the plaintiff has instituted this suit for the declaration that 
the aforesaid gift deed is illegal and void; and further prayed for 
permanent  injunction  restraining  the  defendant  no.2  from 
interfering with the possession of the plaintiff over the suit house.

8. The  defendant  no.1  and  2  appeared  and  contested  the  suit  by 
filing written statement. The other defendants did not contest the 
suit;  hence  the  suit  proceeded  ex-parte  against  them.  The 
defendant no.2 has also laid counter claim against the plaintiff. 

9. The defendant no.2, Shri Deva Kumar Sarma has by way of his 
written statement  cum counter claim pleaded that the aforesaid 
landed properties belonging to their father alongwith the houses 
standing thereon are amicably partitioned amongst the legal heirs 
and successors, i.e parties to this suit and accordingly the share of 
each of the parties had been separated. 

10.The  defendant  no.2,  has  pleaded  that  the  aforesaid  landed 
properties  belonging  to  their  father  was  partitioned  in  twelve 
equal shares wherein each of the parties got a share of 3 Lessas of 
land  and  separate  Patta  had  been  issued  for  each  share.  The 
defendant no.2 has further pleaded that the plaintiff herein got his 
share  in  a  plot  of  land  measuring  3  Lessas  covered  by  Dag 
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no.2690 of K.P no.1231 and this land is situated on the South of 
the  Assam Type  House  (suit  house  presently  occupied  by  the 
plaintiff). 

11.The defendant no.2 has further pleaded that her mother had sold 
her share to the defendant no.2 during her lifetime and the other 
legal heirs, except the plaintiff and the proforma defendant no.8 
had either gifted or sold their respective shares to the defendant 
no.2;  hence  he  became  the  owner  having  the  right,  title  and 
interest  of  the  schedule  1  land  of  the  counter  claim.  The 
defendant  no.2  has  stated  that  the  plaintiff  is  occupying  the 
aforesaid Assam Type House which is in dilapidated condition as 
a  permissive  occupier  under  the  defendant  no.2;  as  such  the 
plaintiff  does  not  have  any  right,  title  and  interest  over  the 
aforesaid suit house.

12.The defendant no.2 has stated that in view of the above partition 
and on the basis of the gift deeds and purchase by way of sale 
deed he had become the owner of 1.84 Are of land and the Assam 
Type House standing over the same covered by Holding no.81 
and this landed property alongwith the house is described more 
particularly in the schedule 1 of the counter claim.

13.The defendant no.2 has by way of the counter claim prayed for 
the declaration of his right, title and interest over the schedule 1 
land; and for eviction of the plaintiff from the aforesaid suit house 
and  land  and further  prayed  to  declare  the  gift  deed  no.8750/ 
2008 as valid in the eye of law.

14.The defendant no.1 filed his written statement stating therein that 
the defendant no.2 had got the gift deed no.8750/ 2008 executed 
by misrepresenting to him that the said gift deed would be used to 
obtain building construction permission. The defendant no.1 had 
pleaded that hurriedly the aforesaid deed was drafted and hence 
the defendant no.1 executed the same without going through its 
contents. The defendant no.1 further stated that it was agreed that 
Rs.75,000/- would be paid as consideration for the aforesaid gift, 
but the defendant no.2 has not paid the same even after several 
demands; hence prayed to decree the suit of the plaintiff.
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15.Upon  the  pleadings  of  the  parties  my  learned  predecessor  in 
office had framed the following issues in this suit-

(1) Whether schedule A land is the joint property of legal heirs 
of Late Gopal Sastri?

(2) Whether the gift deed no.8750/ 2008 dated 7/6/2008 is a 
sham document?

(3) Whether the gift deed no.8750/ 2008 is a valid document in 
the eye of law?

(4) Whether  the  schedule  A  land/  schedule  1  land  is  the 
exclusive property of the defendant no.2?

(5) Whether  the  plaintiff  is  a  permissive  occupier  of  the 
schedule 1 property?

(6) Whether the suit is maintainable in its present form?

(7) To what relief (S) parties or any of them are entitled to?

16.It would be pertinent to mention herein that the plaintiff remained 
absent  during  the  hearing  of  the  suit  and  he  did  not  adduce 
evidence in support of his case. The defendant no.1 also did not 
adduce  evidence  in  support  of  his  case.  The  defendant  no.2 
adduced  evidence  in  support  of  his  case  and  the  proforma 
defendant no.8 adduced his evidence in support of the case set up 
by the defendant no.2.

17.I have heard the learned counsel for the defendant no.2.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

18.Now let us discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE NO.1: Whether schedule A land is the joint property of  
legal heirs of Late Gopal Sastri?

19.The plaintiff has pleaded that the father of the parties to this suit 
namely, Gopal Sastri owned a plot of land measuring about 6.02 
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Are covered by Dag no.1314 of K.P no.990 of Sahar Guwahati 
part  I.  The plaintiff  has pleaded that  there  existed four Assam 
Type House over this plot of land which houses were constructed 
by their father during his lifetime; and the defendants had also 
admitted the aforesaid fact  that the landed properties originally 
belonged to their deceased father, Gopal Sastri; hence it is held 
that it is an admitted fact that the schedule A land was originally 
the joint property of the legal heirs of Lt. Gopal Sastri.

20.The defendant no.2 and the proforma defendant no.8 had further 
deposed  that  the  aforesaid  landed  property  was  later  on 
partitioned amongst the legal heirs. The evidence of the aforesaid 
witnesses  had  remained  unchallenged  as  they  were  not  cross 
examined;  as such it  is  held that  there is nothing on record to 
doubt or disbelieve the said witnesses; hence it is held that the 
aforesaid landed properties were later on partitioned and each of 
the legal heirs.

21.DECISION:   The properties originally were originally owned by 
Gopal Sastri, but presently the aforesaid property is partitioned 
amongst the legal heirs.

ISSUE NO.2 &3: Whether the gift  deed no.8750/ 2008 dated  
7/6/2008 is a sham document?// Whether the gift deed no.8750/  
2008 is a valid document in the eye of law?

22.The defendant no.2 has produced the gift deed no.8750/ 2008 and 
the same is marked as exhibit 2. The perusal of the aforesaid gift 
deed shows that the same is executed by the defendant no.1 in 
favour of the defendant no.2.

23.The defendant no.1 had also by way of written statement admitted 
that he had executed the aforesaid gift deed, but pleaded that the 
gift deed was a sham transaction and hence the same is not valid. 
The burden to prove the fact that the aforesaid gift deed is a sham 
transaction lies with the plaintiff and the defendant no.1 as they 
had alleged that the said gift deed is not valid, but the aforesaid 
defendant no.1 and plaintiff  had not adduced evidence and not 
discharged their burden; hence it  is  held that the aforesaid gift 
deed is a valid document and is not a sham transaction.
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24.DECISION:   The gift deed no.8750/ 2008 is valid in the eye of 
law and is not a sham transaction.

ISSUE NO.4 & 5: Whether the schedule A land/ schedule 1  
land is the exclusive property of the defendant no.2?// Whether  
the plaintiff is a permissive occupier of the schedule 1 property?

25.The defendant no.2 had pleaded that he has the exclusive right, 
title and interest over the schedule A/ schedule 1 property. The 
defendant  no.2 had produced the respective sale deeds and the 
gift deeds by which the aforesaid land was gifted out to him and 
some other portion of land was sold out to him by the respective 
legal heirs and the said. I have perused the said deeds in favour of 
the  defendant  no.2  and  the  same  are  marked  as  exhibit 
2,3,4,5,6,7,8  and  9  and  it  shows  that  the  legal  heirs  had 
transferred their respective share in favour of the defendant no.2. 

26.There is nothing on record to doubt or disbelieve the said deeds; 
hence it is held that the defendant no.2 has the exclusive right, 
title and interest over the schedule 1 land and property.

27.The defendant no.2 has further deposed that the plaintiff is the 
permissive  occupier  in  respect  of  the  Assam  Type  house 
described in the schedule 1 of the counter claim; hence it is held 
that the plaintiff is the permissive occupier in respect of the said 
Assam Type House.

28.DECISION:   The defendant no.2 has the exclusive right, title and 
interest over the schedule 1 land and house of the counter claim 
and it is further held that the plaintiff is the permissive occupier 
of the said Assam Type house under the defendant no.2.

ISSUE NO.6: Whether the suit is maintainable in its present  
form?

29.The defendant no.2 had pleaded that the suit is not maintainable, 
but  there  is  nothing  on  record  to  show as  to  why  the  suit  is 
maintainable as such it is held that the suit is maintainable.

30.DECISION:   The suit is maintainable.
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ISSUE NO.7:  To what  relief  (S)  parties  or  any of  them are  
entitled to?

31.In view of the discussions made above and the decisions reached 
in the foregoing issues wherein it is held that the defendant no.2 
is the exclusive owner having the right, title and interest over the 
schedule 1 of the counter claim and further that the plaintiff is his 
permissive occupier it is held that the defendant no.2 is entitled to 
the reliefs of the counter claim. The plaintiff is not entitled to any 
relief.

ORDER

32.In view of the discussions made above the counter claim of the 
defendant no.2 is decreed on contest with cost. The suit of the 
plaintiff is dismissed on contest with cost. It is hereby decreed 
and declared that the defendant no.2 is the owner having the right, 
title and interest over the schedule 1 of the counter claim. It is 
further directed that the gift deed no.8750/ 2008 is valid in the 
eye of law. It is further directed that the defendant no.2 is entitled 
to  recover  the  vacant  possession  of  the  Assam  type  house  in 
occupation of the plaintiff and described in the schedule 1 of the 
counter claim. 

33.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 12th day of 
April, 2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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