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TITLE SUIT NO: 26 OF 2010
PLAINTIFFS: SMTI SABITRY DEVI AGARWAL & ANR Vs
DEFENDANTS: ORIENTAL INSURANCE CO. & ANR

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

TUESDAY, the 10TH day of APRIL,2012

TITLE SUIT NO.26/ 2010
ORIGINALLY TITLE SUIT NO: 153/ 1999

1. SMTI SABITRY DEVI AGARWAL & ANR
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. ORIENTAL INSURANCE COMPANY & ANR
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 22/3/2012 in the presence 
of –

SHRI R.L YADAV, Advocate for the plaintiff; and

SHRI S.K GOSWAMI for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT
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1. The plaintiffs have instituted this suit against the defendants for the 
declaration  that  the  defendants  are  not  entitled  to  use  the  front 
portion  (eastern  side)  of  the  building  as  parking  space  for  their 
vehicles and for permanent injunction restraining them from parking 
their vehicles on the eastern side.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiffs, Smti Sabitry Devi Agarwal and her son Shri Sanjiv 
Agarwal  have  instituted  this  suit  against  the  Oriental  Insurance 
Company and its Regional Manager. 

4. The plaintiffs have pleaded that the plaintiff no.1, Smti Sabitry Devi 
Agarwal was the owner of a plot of land measuring about 3 Kathas 
covered by Dag no.452 of K.P no.747 of Natun Town Ulubari. The 
plaintiffs stated that they planned to construct a multistoried building 
on  the  aforesaid  plot  of  land  and  accordingly  they  obtained  the 
necessary  permissions  from the  concerned  authorities  and  started 
construction. The plaintiffs have pleaded that the defendant company 
was in look out for a residential property to house its employees and 
accordingly they approached the plaintiffs. The plaintiffs thereafter 
sold  eighteen  (18)  flats  of  the  aforesaid  residential  multistoried 
building to the defendant company by way of a registered sale deed. 
The plaintiffs have stated that alongwith the aforesaid 18 flats, the 
defendant  company  became  the  owner  of  forty  five  percent  of 
undivided area in the aforesaid land. 

5. The plaintiffs have pleaded that the aforesaid 18 flats are located in 
the third, fourth and fifth floor of the building. The plaintiffs kept the 
remaining flat  for themselves and sold the same to other persons. 
The plaintiffs also kept flats for themselves and they also reside in 
this  multistoried  building.  This  building  is  named  as  the  “Shiv 
Apartment”. 

6. The  plaintiffs  have  pleaded  that  the  employees  of  the  defendant 
company resides in the aforesaid 18 flats and the plaintiffs are also 
residing thereon. The plaintiffs have pleaded that the parking space 
was  provided  in  the  Southern  side  of  the  aforesaid  “Shiv 
Apartment”, but the defendants have started to park their vehicles in 
the front part of the “Shiv Apartment” thereby causing nuisance to 
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the other occupants of  the building including the plaintiffs;  hence 
this suit  for  the declaration that  the defendants  are not entitled to 
park their vehicles on the eastern side of the building and further that 
the  defendants  are  permanently  restrained  from  parking  their 
vehicles on the eastern side of the apartment.

7. The  defendants  appeared  and  contested  the  suit  by  filing  written 
statement. The defendants denied the pleadings of the plaintiff and 
contended that they are the co- owners of the building having right, 
title and interest over forty five percent of the undivided area. The 
defendants  have  further  pleaded  that  the  parking  space  in  the 
aforesaid building is situated not only in the Southern side, but also 
in the front side, i.e eastern side of the apartment. The defendants 
have also pleaded that as per the terms and conditions of the sale 
deed it was agreed that an association of the flat owners would be 
formed for  the maintenance  of  the apartment  and accordingly the 
association of the residents of the building was formed by the name 
and style of “Shiv Apartment Owners Association” to maintain and 
allot the common resources of the apartment. The defendants have 
pleaded that the aforesaid “Shiv Apartment Owners Association” is a 
necessary party to the suit, but as it had not been made a party, the 
suit is barred for non joinder of necessary party.

8. The defendants have further pleaded that as per the terms of the sale, 
it  was  agreed  that  until  the  formation  of  the  apartment  owners 
association,  the  vendors  (plaintiff)  would  allot  a  separate  and 
compact  parking  space  to  accommodate  the  vehicles  of  the 
apartment; hence as because the apartment owners association has 
been formed, the said association is entitled to allot parking space to 
the residents and hence the plaintiffs cannot dictate the parking space 
for the residents; as such prayed for dismissal of the suit.

9. Upon the pleadings of the parties my learned predecessor in office 
has framed the following issues in this suit-

(1) Whether the suit is maintainable in law as well as on facts?

(2) Whether the plaintiffs have locus standi and/ or right to file 
the instant suit after the formation of “Shiv Apartment Owners 
Association”?
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(3) Whether  the  suit  is  bad  for  non  joinder  and  misjoinder  of 
necessary parties?

(4) Whether the plaintiffs have paid proper court fee as required 
under the provisions of Court Fee Act?

(5) Whether there is cause of action for the suit?

(6) Whether  there  is  any  provision  for  Car  parking  on  the 
Southern & Eastern side of the “Shiv Apartment”?

(7) Whether the defendants have got right, title & possession over 
the suit land measuring 1 Katha and 7 Lessas out of 8.04 Ares 
(3 Kathas), upon which the “Shiv Apartment” stands?

(8)Whether the defendants have got every right to allow parking 
of vehicles by its officers & employees upon vacant portion of the 
land?

(9) Whether the plaintiffs have any superior right in respect of the 
land & building constituting “Shiv Apartment” or they stand on 
the same footing as those of the other occupants of the flat?

(10)  Whether  the  defendant,  their  officers  and  employees  has 
been using the space for parking their vehicles on the Southern & 
Eastern side of “Shiv Apartment”?

(11)  Whether  the  plaintiffs  have  any  right  for  a  decree  of 
permanent injunction as prayed for?

(12) To what other relief or reliefs the plaintiffs are entitled to 
under law & equity?

10.Both  the  parties  adduced  evidence  in  support  of  their  respective 
cases.  I  have  heard  the  arguments  put  forwarded  by  the  learned 
counsels for both the parties.

11.The learned counsel for the plaintiffs has contended that the witness 
for  the  defendant  has  admitted  that  the  parking  was  allotted  in 
Southern side and further he admitted that the defendants are parking 
their  vehicles  on  the  Eastern  side;  hence  the  suit  is  liable  to  be 
decreed. He has further contended that the “Shiv Apartment Owners 
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Association” is not a necessary party in this suit because the same is 
not registered as on today under the Societies Registration Act. 

12.The learned counsel for the defendants, on the contrary contended 
that the “Shiv Apartment Owners Association” is a necessary party, 
even if the same is not registered under the Societies Registration 
Act. He has further contended that the sale deed does not mention 
that only the Southern side would be used as parking space. He has 
further contended that as per the sale deed after the constitution of 
the  “Shiv  Apartment  Owners  Association”  the  plaintiffs  does  not 
have any right to allot parking space, but it is the association which 
maintains and allots the common amenities.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

13.Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE NO.1: Whether the suit is maintainable in law as well as on  
facts?

14.The defendants have pleaded that the suit  is not maintainable, but 
this issue was not pressed at the hearing of this suit and further there 
is nothing on record to suggest as to why the suit is not maintainable; 
hence it is held that the suit is maintainable.

15.DECISION:   The suit is maintainable.

ISSUE NO.2:  Whether  the  plaintiffs  have  locus  standi  and/  or  
right to file the instant suit after the formation of “Shiv Apartment  
Owners Association”?

16.The defendants  have  pleaded  that  the  plaintiff  does  not  have  the 
locus  standi  to  institute  this  suit  after  the formation  of  the  “Shiv 
Apartment Owners Association”.

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 6 of 14

TITLE SUIT NO: 26 OF 2010
PLAINTIFFS: SMTI SABITRY DEVI AGARWAL & ANR Vs
DEFENDANTS: ORIENTAL INSURANCE CO. & ANR

17.It is an admitted fact that the “Shiv Apartment Owners Association” 
is  formed.  The  plaintiff  namely,  Shri  Sanjib  Agarwal  (PW1)  had 
examined himself in support of his case and he has admitted that an 
association of the residents of the apartment was constituted as per 
the terms of the sale deed by the name of style of “Shiv Apartment 
Owners Association”. The plaintiff, Shri Sanjib Agarwal (PW1) has 
also admitted that this society is a registered society, but he is not the 
member of the society. The PW1 has admitted that his mother, the 
plaintiff no.1, Smti Sabitry Agarwal is a member of this flat owners 
society. In view of the above discussions it is seen that the “Shiv 
Apartment Owners Association” was constituted by the residents of 
the apartment to maintain and look after the common amenities of 
the apartment.

18.The learned counsel  for  the  defendants  submitted  that  as  per  the 
terms of the sale deed after the constitution of the “Shiv Apartment 
Owners Association”,  the right to maintain the common amenities 
and the right to allot parking space has been vested in the society; 
hence the plaintiff does not have the locus standi to sue.

19.The brief facts of the case of the plaintiffs is narrated above and it is 
seen that the plaintiffs have sought to remove the alleged nuisance of 
parking the vehicles at a place which allegedly is not allotted to park 
vehicles; hence it is seen that the plaintiffs have instituted this suit as 
a  resident  of  the  apartment  and  for  enforcing  their  right  as  an 
occupant  of  the  apartment.  Considering  that  the  plaintiffs  are  the 
residents of the Shiv Apartment, they have the locus standi to sue for 
enforcement of their right and could very well sue for removal of 
nuisance. 

20.In view of the above it is held that the plaintiffs have the locus standi 
to sue.

21.DECISION:   The  plaintiffs  have  the  right  to  sue  even  after  the 
formation of the “Shiv Apartment Owners Association”.

ISSUE  NO.3:  Whether  the  suit  is  bad  for  non  joinder  and  
misjoinder of necessary parties?
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22.The defendants have pleaded that the suit is bad for the non joinder 
of “Shiv Apartment Owners Association”.

23.The perusal of the sale deed which is marked as exhibit 1 shows that 
the Clause 6 provides for the constitution of an association of the 
apartment owners and it is further provided that the said association 
would provide for the maintenance and repair of the common areas 
and the facilities provided to the flat owners. It is further provided in 
the said clause 6 that all the individual residents of the 18 flats (flats 
sold  to  defendant  company)  will  also  be  the  members  of  the 
association.  It  is  further  provided that  the  said  association  would 
maintain  the  essential  supplies  such  as  electricity,  lift,  night 
watchman, lighting of common areas etc; and so long the association 
is not formed, the vendors (plaintiffs) would be bound to maintain 
the same. 

24.The Clause 11 of the exhibit 1 (sale deed) further provides that till 
the  formation  of  the  association  the  vendors  (plaintiffs)  would 
provide and allot separate parking space to the vehicle owners of the 
apartment.

25.It is seen from the above that as per the agreed terms between the 
plaintiffs  and  the  defendants,  the  “Shiv  Apartment  Owners 
Association”  was formed to look after  and maintain  the common 
amenities. It is further provided in the exhibit 1 that till the formation 
of the association,  the vendors (plaintiffs)  would allot the parking 
space; hence the natural deduction from the Clause 6 and the Clause 
11 is that after the formation of the association, the maintenance of 
the common amenities, common spaces, parking spaces etc. would 
be  maintained  and  allotted  by  the  “Shiv  Apartment  Owners 
Association”. 

26.In view of the above it is seen that the aforesaid association has the 
right to maintain and allot the parking space to the residents; hence 
the aforesaid “Shiv Apartment Owners Association” is a necessary 
party to this suit, because it could, in its wisdom allot parking space 
in other common areas of the entire 3 Kathas of land, including the 
Southern side and Eastern side of the apartment.

27.The aforesaid “Shiv Apartment Owners Association” is empowered 
to  maintain  the  common  amenities  including  the  parking  space; 
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hence its presence is necessary to decide the issues involved in the 
suit.

28.Further  the decree as prayed for,  if  passed,  in this suit  cannot be 
effectually  enforced  because  the  “Shiv  Apartment  Owners 
Association” is not a party in this suit; hence the decree would not be 
binding upon it  and consequently all  the residents of the building 
would not be bound by the decree.

29.The learned counsel for the plaintiff has contended that the “Shiv 
Apartment Owners Association” is not registered under the Societies 
Registration Act as such it is not a necessary party. The contention of 
the  plaintiffs  is  not  sustainable,  because  as  per  admission  of  the 
PW1,  the  “Shiv  Apartment  Owners  Association”  is  a  registered 
society. In addition to the above the defendants have produced the 
certificate of registration of “Shiv Apartment Owners Association” 
under the Societies Registration Act, 1860 and the same is marked as 
exhibit  A.  The perusal  of  the  exhibit  A shows that  the  aforesaid 
“Shiv Apartment Owners Association” is a registered society.

30.The  learned  counsel  for  the  plaintiffs  has  contended  that  the 
defendants  have  not  produced  the  certificate  of  renewal  of  the 
aforesaid “Shiv Apartment Owners Association” after 2007; hence 
the society association cannot be held to be a registered society as on 
date. The said contention of the plaintiffs is not sustainable because 
the perusal of the exhibit A (certificate of registration) prima facie 
shows that the “Shiv Apartment Owners Association” was registered 
in the year 1998- 99, i.e at the time of institution of the suit, it was 
registered society. In view of the above the “Shiv Apartment Owners 
Association” was a necessary party at the time of the institution of 
this suit and further it is a necessary party as on date.

31.In addition to the above the Societies Registration Act,1860 does not 
provide  that  a  unregistered  society  cannot  be  sued  or  that 
unregistered society does not have any existence.

32.In view of the above discussions it is held that the “Shiv Apartment 
Owners Association” is a necessary party to this suit; hence this suit 
is bad for non joinder of “Shiv Apartment Owners Association”.
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33.DECISION:   The  suit  is  bad  for  non  joinder  of  “Shiv  Apartment 
Owners Association” as it is a necessary party.

ISSUE NO.4: Whether the plaintiffs have paid proper court fee as  
required under the provisions of Court Fee Act?

34.The defendants  have pleaded that  the plaintiffs  have not  properly 
valued their suit and proper court fee is not paid. 

35.The plaintiffs  have  prayed for  the declaration that  the parking of 
vehicles by the defendants cause nuisance; as such the plaintiffs have 
a right to value its relief in view of section 7 (iv) (c) of the Court Fee 
Act, 1870. The value of the relief as valued by the plaintiffs does not 
appear to be grossly undervalued; hence it is held that the plaintiffs 
have paid the proper court fee.

36.DECISION:   The plaintiffs have paid the proper court fee.

ISSUE NO:5: Whether there is cause of action for the suit?

37.The defendants have pleaded that the plaintiffs does not have a cause 
of action for this suit.

38.The cause of action is nothing but a bundle of material fact which the 
plaintiffs must allege and prove in order to succeed in the case. In 
the instant  case the plaintiffs  have alleged that  the parking of the 
vehicles on the Eastern side causes nuisance and further it is not the 
allotted parking space; hence it is seen that the plaintiffs have the 
cause of action for the institution of the suit.

39.DECISION:   The plaintiffs have the cause of action for this suit.

ISSUE NO.6 & 10: Whether there is any provision for Car parking  
on  the  Southern  &  Eastern  side  of  the  “Shiv  Apartment”?  //  
Whether  the  defendant,  their  officers  and  employees  has  been  
using  the  space  for  parking  their  vehicles  on  the  Southern  &  
Eastern side of “Shiv Apartment”?
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40.The plaintiffs have pleaded that the provision for car parking was 
made  only  in  the  Southern  side  of  the  Apartment  as  per  the 
construction plan approved by the concerned authorities.

41.The plaintiffs have failed to produce the approved construction plan 
of the apartment.

42.In  addition  to  the  above  the  perusal  of  the  sale  deed  (exhibit  1) 
shows  that  the  Clause  6  provides  for  the  constitution  of  an 
association of the apartment owners and it is further provided that 
the said association would provide for the maintenance and repair of 
the common areas and the facilities provided to the flat owners. It is 
further provided in the said clause 6 that all the individual residents 
of the 18 flats  (flats sold to defendant company) will  also be the 
members  of  the  association.  It  is  further  provided  that  the  said 
association would maintain the essential supplies such as electricity, 
lift, night watchman, lighting of common areas etc; and so long the 
association is not formed, the vendors (plaintiffs) would be bound to 
maintain the same. 

43.The Clause 11 of the exhibit 1 (sale deed) further provides that till 
the  formation  of  the  association  the  vendors  (plaintiffs)  would 
provide and allot separate parking space to the vehicle owners of the 
apartment.

44.It is seen from the above that as per the agreed terms between the 
plaintiffs  and  the  defendants,  the  “Shiv  Apartment  Owners 
Association”  was formed to look after  and maintain  the common 
amenities. It is further provided in the exhibit 1 that till the formation 
of the association,  the vendors (plaintiffs)  would allot the parking 
space; hence the natural deduction from the Clause 6 and the Clause 
11 is that after the formation of the association, the maintenance of 
the common amenities, common spaces, parking spaces etc. would 
be  maintained  and  allotted  by  the  “Shiv  Apartment  Owners 
Association”. 

45.In view of the terms and conditions contained in the exhibit 1, the 
plaintiffs (vendors) have lost the right to allot parking space after the 
formation of the “Shiv Apartment Owners Association”; as such the 
contention of the plaintiffs that the defendants can park their vehicles 
only on the Southern side of the apartment cannot be sustained.
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46.After the formation of the “Shiv Apartment Owners Association” the 
defendants can park their vehicles at any other common place which 
had been allotted to the defendants. 

47.In addition to the above there is no condition in the exhibit 1 (sale 
deed) that the residents would be entitled to park their vehicles only 
on the Southern side of the apartment; as such the contention of the 
plaintiffs  that  the  defendants  cannot  park  their  vehicles  on  the 
Eastern side of the apartment is not sustainable.

48.Furthermore the defendants have produced a map (exhibit B) of the 
“Shiv Apartment” and the same shows that there is enough space on 
the front side of the building as well; as such the parking of vehicles 
on the Eastern side cannot be said to cause nuisance or obstruction in 
the passage.

49.The  learned  counsel  for  the  plaintiffs  had  contended  that  the 
defendants’ witness, Shri Subhasish Ghosh (DW1) has admitted that 
the parking space was originally given in the Southern side; as such 
the defendants are not entitled to park their vehicles on the front side 
(eastern side).

50.The fact that the parking space was initially allotted on the Southern 
side would not debar the “Shiv Apartment Owners Association” or 
the residents from using other common spaces of the apartment to 
park  the  vehicles,  if  later  on,  the  initial  parking  space  is  found 
insufficient or inconvenient.

51.The DW1 had further stated in his cross examination that the parking 
space was provided on the Southern side as per exhibit 1 (Sale deed), 
but the perusal of the exhibit 1 does not reveal the said fact; hence 
the evidence of the DW1 in this regard cannot be believed.

52.In view of the above it is held that there is provision for parking of 
vehicles at the Southern side and Eastern side of the apartment and 
the defendants park their vehicles at the Eastern side.

53.DECISION:   There  is  provision  for  parking  of  vehicles  at  the 
Southern side and Eastern side of the apartment and the defendants 
park their vehicles on the Eastern side.
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ISSUE  NO.7:  Whether  the  defendants  have  got  right,  title  &  
possession over the suit land measuring 1 Katha and 7 Lessas out  
of 8.04 Ares (3 Kathas), upon which the “Shiv Apartment” stands?

54.The defendants  have stated that  they have got  the right,  title  and 
possession over the suit land measuring about 1 Katha 7 Lessas out 
of 8.04 Are. 

55.The defendants have admittedly purchased the 18 numbers of flats in 
the Shiv Apartment by way of sale deed which is marked as exhibit 
1. The perusal of clause 1 of the aforesaid sale deed shows that the 
plaintiffs had transferred forty five percent of undivided share in the 
property measuring about 1 Katha 7 Lessas of the total land upon 
which the Shiv Apartment  is  standing;  as  such it  is  held that  the 
plaintiffs  have  got  the  right,  title  and  possession  over  the  land 
measuring about 1 Katha 7 Lessas out of 8.04 Are upon which the 
Shiv Apartment is standing.

56.DECISION:   The plaintiffs have got right, title & possession over the 
suit  land  measuring  1  Katha  and  7  Lessas  out  of  8.04  Ares  (3 
Kathas), upon which the “Shiv Apartment” stands.

ISSUE NO.8: Whether the defendants have got every right to allow  
parking of vehicles by its officers & employees upon vacant portion  
of the land?

57.It  is  already  discussed  above  that  the  “Shiv  Apartment  Owners 
Association” has the right to allot parking spaces to the residents of 
the building after its constitution as per Clause 6 and Clause 11 of 
the exhibit 1; hence the defendant company does not have the right 
to allow parking of vehicles of its employees upon vacant spaces of 
the building.

58.DECISION:   The defendants do not have the right to allow parking of 
vehicles of its employees upon vacant spaces of the building.

ISSUE NO.9: Whether the plaintiffs  have any superior  right in  
respect of the land & building constituting “Shiv Apartment” or  
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they stand on the same footing as those of the other occupants of  
the flat?

59.The perusal  of the sale deed (exhibit  1)  shows that  the defendant 
company have the right over forty five percent of undivided land and 
all the residents would have the common right of enjoyment over the 
common amenities of the “Shiv Apartment”; hence it cannot be said 
that the plaintiff shall have any supertior right in respect of the land 
and building constituting “Shiv Apartment”.

60.All the owners of the Shiv Apartment stand on the same footing as 
regards the common amenities of Shiv Apartment are concerned, and 
as regards the buildings, the different owners including the plaintiffs 
and the defendants have right over their respective share.

61.DECISION:   The  plaintiffs  does  not  have  any  superior  right  in 
respect of the land and building constituting Shiv Apartment, but all 
the owners stand on same footing as regards the common amenities 
are concerned.

ISSUE NO.11&12:  Whether  the  plaintiffs  have  any right  for  a  
decree  of  permanent  injunction as  prayed for?//  To what  other  
relief or reliefs the plaintiffs are entitled to under law & equity?

62.In view of the discussions made above and the decisions reached in 
the foregoing issues, more particularly the issue no.3 wherein it is 
held that the suit is bad for non joinder of “Shiv Apartment Owners 
Association” and further the decisions in the other issues wherein it 
is  held  that  the  plaintiffs  does  not  have  the  right  to  restrict  the 
parking of vehicles on the Eastern side, it is held that the plaintiffs 
are not entitled to any relief in this suit.

63.DECISION:   The plaintiffs are not entitled to any relief in this suit.

ORDER

64.In view of the discussions made above and the decisions reached in 
the foregoing issues, the suit of the plaintiffs is dismissed on contest 
with cost.
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65.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 10th day of 
April, 2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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