
HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO 1, KAMRUP: GUWAHATI.

PRESENT  :      Shri S.N. Sarma, LLM, AJS,
             Civil Judge No. 3, 
            Kamrup, Guwahati.

Friday, the 27th day of  April, 2012.

Money Appeal No. 11 of 2009

From the  judgment/decree  dated  21/8/09  of  Munsiff  No.  3, 

Kamrup, Guwahati, passed in M.S. No. 102 of 2006.

1) The State of Assam, represented by the Commissioner & 
Secretary to the Govt. of Assam, P.W.D., Dispur, Guwahati-6,

2) The Addl. Chief Engineer, 
P.W.D. (Building) PCC Project Complex,
Guwahati-3,

3) The Superintending Engineer, 
P.W.D., Guwahati Buildings Circle-I, 
Fancy Bazar, Guwahati-1,

4) The Executive Engineer, 
P.W.D., PCC Division, Dispur, Guwahati-6. ……Appellants/

                                                                                   defendants.
  

              
                                       -Versus-

1) M/s B.D. Brothers .......Respondent/plaintiff,

2) G.M.D.A., represented by the Chief Executive Officer, 
G.M.D.A., Bhangagarh,
Guwahati-5 .....Prof. Respondent/Prof. Defendant.
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             This appeal coming on this day ( or having been heard on)  

4/4/12 in presence of : 

 
Mr. A.C. Dutta ………… Advocate for appellants.

         -And-
Ms. K. Buragohain ………………… Advocate for Respondent.

And  having  stood  for  consideration  to  this  day  the  Court 

delivered the following judgment:-

J U D G M E N T

 This appeal is directed against the judgment and decree dated 

21/8/09 passed by Ld. Munsiff No. 3, Kamrup, Guwahati in Money 

Suit  No.  102/06  decreeing  the  suit  of  the  plaintiff.  Being  highly 

aggrieved  with  the  aforesaid  judgment  and  decree,  the 

appellants/defendant  Nos.  1  to  4  preferred  this  appeal  on  the 

following amongst other grounds:-

For that the Ld. Court below committed grave error of facts 

and law in decreeing the suit; for that PW 1 having failed to prove 

that  he  is  a  power  of  attorney  holder,  the  judgment  and  decree 

passed by the Ld. Court below is perverse; for that the Ld. Court 

below decided issue Nos.  1,  2  and 8 wrongly without considering 

Section 20 and Order VII Rule 1(e) of the CPC; for that the Ld. Court 

below without going through the averments made in the plaint and 

reading upon the evidence/cross-examination, segregated the claim 

to  be  imposed  from  defendant  No.  5  and  placed  it  into 

defendant/appellant Nos. 1, 2, 3 and 4 respectively; for that the Ld. 

Court  below  mis-judged  the  Exts-3,  4,  5  and  6  filed  by  the 

plaintiff/respondent  No.  1  while  discussing  the  issues  decided the 

issue Nos. 5 and 6 wrongly and casually without applying mind; for 

that the Ld. Court below did not consider the fact of non-submission 

of completion certificate by the respondent/plaintiff No. 1; for that 
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the  impugned  judgment  and  decree  is  nullity  in  the  eye  of  law, 

without jurisdiction inasmuch as mere order for deciding the matter 

in dispute not supported by reasons is no judgment at all etc.

 Respondent/Plaintiff's case, in brief, is that the defendant No. 4 

awarded  the  contract  of  Geo-Technical  for  construction  of  State 

Guest House at Kharghuli Hill Side to the plaintiff and the plaintiff 

started  the  work  at  war  footing  in  the  month  of  March,  2003. 

Thereafter  the  defendant  No.  4  issued  formal  work  order  dated 

8/12/03 fixing the value of the work at Rs. 1,14,665/-. On 10/12/03, 

the plaintiff submitted their bill for the amount of Rs. 1,14,665/- to 

the defendant No. 4 and the bill was passed vide Bill No. FF/1 dated 

5/1/04. Thereafter on 20/1/04, the defendant No. 4 forwarded the 

bill to the defendant Nos. 5 and 6 for payment, but no payment has 

been made to the plaintiff. Then the plaintiff on 30/4/04 requested 

the defendant No. 4 to call back the bill from the defendant Nos. 5 

and 6 as they failed to make payment to the plaintiff. The defendant 

No.  2  vide  his  letters  dated  1/6/04  and  24/9/04  requested  the 

defendant No. 6 to make payment of the bill of the plaintiff but no 

avail.  Plaintiff  also  vide   letters  dated  10/6/04,  21/8/04  and 

30/11/04 requested the defendant No. 6 to make payment of the 

bill. The defendant No. 6 through his letter dated 13/12/04 asked the 

plaintiff to claim the payment of the bill from the defendant Nos. 1 to 

4 only as the work was undertaken on their advice. Thereafter also, 

the  plaintiff  vide  letter  dated  6/1/05,  8/2/05,  6/4/05  and 5/9/05 

requested the defendants for making payment at an early date but 

with  no  result.  Then  the  plaintiff  issued  pleader's  notice  dated 

7/11/05  U/s  80  of  the  CPC,  but  inspite  of  all  that,  when  the 

defendants failed to pay the dues of the plaintiff,  the plaintiff  has 

been compelled to institute the suit against all  the defendants for 

recovery of Rs. 1,44,133.90 with interest and cost of the suit. 
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The appellant/defendant Nos. 1 to 4 have contested the suit by 

filing  written  statement  stating  interalia  that  the  suit  is  not 

maintainable,  that  the suit  is  barred by limitation and also under 

Section 69 of the Partnership Act, that the suit is bad for non-service 

of valid notice U/s 80 of the CPC, that there is no cause of action for 

the suit, that the suit is hit by the principle of Interest Act 32 of 1839 

etc. The further case of the defendants is that for construction of 

10(ten) units of VVIP Suit at Kharghuli Hill Side, Guwahati, sealed 

quotations  were  invited  from  the  reputed  Geo-technical 

consultant/soil record times vide letter dated 15/3/03. Thereafter on 

30/10/03, the defendant No. 4 informed the plaintiff that the work 

has  been  approved  by  the  defendant  No.  2  and  requested  the 

plaintiff to deposit security deposit of Rs. 2293/-. The defendant No. 

4  on  20/1/04  sent  the  passed  bill  of  the  plaintiff  along  with  soil 

investigation report for the said work. The defendant No. 2 also sent 

the same bill  along with  soil  investigation report  and it  was  duly 

informed to the defendant No. 4. On 10/6/04, the plaintiff requested 

the CEO, GMDA for making payment to them. Another letter dated 

30/11/04 was also issued by the plaintiff to defendant No. 6 but on 

12/7/05, the defendant No. 6 informed the plaintiff that they are not 

in a position to entertain the bill  against  the Geo-technical  works 

executed  by  the  PWD,  Assam.  Moreover,  there  is  no  budgetary 

allocation  and  also  there  will  be  audit  objection.  Therefore,  the 

defendants prayed to dismiss the suit with cost. 

The appellant/defendant  Nos.  5 and 6 filed separate written 

statement denying the averments made by the plaintiff. In addition 

to taking usual pleas, the said defendants stated interalia that GMDA 

was entrusted to implement the scheme with effect  from 23/5/03 

and since then, the PWD went out of the picture. Any work order 

issued by any person and/or authority without being entrusted or 

authorised and without approval from the GMDA to do so, cannot 

create  any  liability  whatsoever  on  the  answering  defendants.  No 
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Geo-technical job was carried out by the plaintiff in respect of the 

construction of VVIP Guest House at Kharghuli. The Deputy Secretary 

to the Guwahati Development Department vide letter dated 23/5/03 

informed the GMDA that the construction of the State Guest House at 

Kharghuli  Hills  will  be  implemented  by  the  GMDA.  Thereafter  the 

Chief  Executive  Officer  of  the  GMDA  vide  letter  dated  3/6/03 

informed  the  Chief  Engineer,  PWD  (Building)  that  the  project  of 

construction  of  the  State  Guest  House  at  Kharghuli  has  been 

entrusted to GMDA and as such he requested the Chief Engineer, 

PWD (Building) to send a copy of the estimate and the connected 

documents in connection with implementation of the said project. By 

the said letter,  the Chief  Executive Officer  of  the GMDA had also 

requested the Chief Engineer, PWD (Building) to cancel the tender 

process initiated by them. Thereafter vide letter dated 9/6/03, the 

Chief  Executive  Officer  of  the  GMDA  had  requested  the  Chief 

Engineer,  PWD (Building) to submit all  the relevant  documents in 

connection with the said project to the GMDA, but the PWD neither 

furnished  any  document/information  to  the  GMDA  regarding 

allotment of work to the plaintiff. Thereafter the GMDA allotted the 

work of conducting the sub-soil investigation (Geo-Technical Survey) 

for the scheme to M/s Associated Engineering Consultants and the 

said firm conducted the said job and submitted report to GMDA vide 

letter dated 1/9/03 and accordingly payment was also made to the 

said firm by the GMDA. It is further contended that after 23/5/03, 

the  PWD  had  nothing  to  do  with  the  said  scheme.  There  is  no 

contract  between  the  plaintiff  and  the  answering  defendants  by 

which  the  answering  defendants  can  be  made  liable  to  pay  the 

amount claimed by the plaintiff.  No work order was issued to the 

plaintiff  by  the  answering  defendants  and  no  work  of  sub  soil 

investigation  was  carried  out  by  the  plaintiff  in  respect  of  the 

construction of VVIP Guest House Scheme at Kharghuli, Guwahati. 

Hence, the defendants prayed to dismiss the suit with cost. 
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After  going  through  the  pleadings  of  the  parties,  the  Ld. 

Munsiff No. 3 framed the following issues :- 

1) Whether there is any cause of action for the suit ?

2) Whether the suit is barred by limitation ?

3) Whether this suit is maintainable in the present form ?

4) Whether the plaintiff executed any work as per work order 

No. TB/12-448/03-04/6691 dated 8/12/03  ?

5) Whether  the  plaintiff  carried  out  that  work  order  under 

GMDA ?

6) Whether the PWD had any authority or power to issue any 

work order after completely handing over the project to the 

GMDA and if not what is the legal validity of any work order 

issued after the effective date of handing over the project to 

the GMDA ?

7) Whether the plaintiff is entitled to the decree as prayed for ?

8) Whether the GMDA has any liability to make payment to the 

plaintiff against any work done by the plaintiff without any 

written order issued by the GMDA ?

9) To what relief is the plaintiff entitled ?

 Plaintiff side adduced evidence of following witnesses namely 

(i) Shri Prabhakar De, PW 1 and (ii) Shri Chanchal De. They were 

cross-examined by the defendants. Defendants adduced no evidence.

I have gone through the original case record as well  as the 

Memorandum of Appeal.  Now, the question to be decided by this 

Court is whether Ld. Munsiff No. 3 has rightly passed the aforesaid 

judgment and decree and if not whether any interference is required 

by the Appellate Court.
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To determine the aforesaid points, I have meticulously gone 

through the original case record as well as the grounds of appeal and 

also the submissions made by the Ld. Counsel for both sides. 

Ld.  Counsel  for  the  appellant  has  pointing  out  the  cross-

examination portion of PW 1 submitted that plaintiff  firm was nor 

registered and as such, he is not entitled for the relief as prayed for. 

However, record speaks that plaintiff firm was a registered firm and 

in the aforesaid firm, there were three partners namely (1) Bina De, 

(2)  Prabhakar  De  and  (3)  Dibakar  De  and  the  same  has  been 

exhibited  as  Ext-1  (compared  with  original).  Therefore,  the 

submission made by Ld. Counsel for the appellant has no force. Ld. 

Counsel for the appellant has further argued that the plaintiff has not 

furnished completion certificate of work order and as such, he is not 

entitled  to  money  as  claimed.  Ld.  Counsel  for  the  respondent 

pointing out to para 12 of WS of the defendant Nos. 1 to 4 stated 

that work order was issued by Executive Engineer, PWD. Bill was also 

passed  and  the  same  was  sent  to  GMDA  for  payment.  In  such 

circumstance,  it  is  worthless  to  say  that  completion  certificate  is 

required. 

To determine Issue No. 4 whether the plaintiff executed any 

work as per work order No. TB/12-448/03-04/6691 dated 8/12/03, if 

we look into Exts-2, 4, 7 and 10 which were sent by PWD makes it 

clear that plaintiff executed the work order as per Order No. TB/12-

448/03-04/6691 dated 8/12/03. Because by Ext-7 issued by Addl. 

Chief  Engineer,  PWD,  he  requested  the  Chief  Executive  Officer, 

GMDA requesting GMDA for making arrangement for payment of the 

bill to the plaintiff firm. Ext-7 letter  issued  by  Addl.  Chief  Engineer, 

PWD  (Building)  whereby  again  he  requested  GMDA  for  making 

arrangement for payment of bills to the plaintiff and copy of the said 

letter was also sent to the GMDA. 
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In view of the aforesaid evidence on record, I am of the view 

that Ld. Munsiff has rightly decided the Issue No. 4 in favour of the 

plaintiff. 

Defendant Nos. 1 to 4 in their WS in para 12 denying the cause 

of  action arose on 10/12/03 stated that  admittedly  there  was no 

contract between the plaintiff and the answering defendants and no 

bills became due from the answering defendants to the plaintiff. The 

answering  defendants  state  that  there  is  no  specific  allegation 

against  the  answering  defendants  and  as  such,  the  answering 

defendants cannot be made liable on the basis of vague allegations 

without material particulars and the answering defendants cannot be 

liable  for  the  acts  of  omission,  if  any,  of  other  defendants.  The 

answering defendants state that there is nothing on record with the 

GMDA to show that the plaintiff undertook any such work for which 

the  plaintiff  is  claiming  payment.  The  instant  suit  against  the 

answering defendants is untenable and liable to be dismissed. Apart 

from para 12 of WS of defendant Nos. 1 to 4, Exts-7 to 10 also prove 

the fact that the plaintiff carried out the work order under GMDA and 

as such, Ld. Munsiff No. 3 has rightly decided the issue No. 5 also. 

Exts-2, 4, 7 and 10 issued by PWD from time to time making 

request to GMDA for making arrangement for payment of bills of the 

plaintiff, makes it clear that the work order was issued by PWD vide 

Ext-2 and subsequently bill was passed and requested the GMDA for 

making payment. In a case where there is no agreement between 

the GMDA and PWD regarding the payment in respect of work order 

allotted  to  plaintiff  by  PWD,  GMDA  cannot  be  made  liable  for 

payment as because GMDA neither issued work order nor passed any 

bill  and in  this  regard  there  is  no any document  to  support  that 

GMDA  has  to  pay  the  bills.  Ld.  Counsel  for  the  appellants  has 

submitted that the work has been done for the GMDA and as such, 

GMDA is liable to pay the amount. However, I do not find force on 
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the submission made by the Ld. Counsel for the appellant and as 

such, I am of the view that Ld. Munsiff has rightly decided Issue No. 

8 in favour of the plaintiff.

The plaintiff submitted bill against the work order done by him 

vide No. 030/03/AC to the defendant No. 4 on 10/12/03 and the suit 

was filed on 7/2/06 and as such,  the suit is  within the period of 

limitation. Defendantgs in their WS have failed to specifically mention 

as to why the suit is not maintainable. Therefore, the plea of non-

maintainability of the suit is not accepted. Defendant Nos. 5 and 6 in 

their written statement stated that by letter No. GDD.56/03/22 dated 

23/5/03  issued  by  the  Deputy  Secretary,  Guwahati  Develolpment 

Department, it was informed that the construction of the State Guest 

House at Kharghuli Hills will be implemented and executed by the  

Guwahati Metropolitan Development Authority. It was further stated 

that the said scheme had been taken up under the Eleventh Finance 

Commission's  Award  for  other  components  of  the  State  Capital 

Project  and that the money was to  be utilised before 31st March, 

2004. Thereafter,  the Chief  Executive Officer,  GMDA by letter  No. 

GMDA/DEV/352/2003/2  dated  3/6/03  addressed  to  the  Chief 

Engineer,  PWD (Building) informed him that  the  Government  had 

decided to implement and execute the State Guest House Scheme 

through GMDA and requested him to send a copy of the estimate on 

the basis of which the scheme of construction of the State Guest 

House  at  Kharghuli  Hill  Side  had  been  sanctioned  and  further 

requested him to forward the copy of the tender notice and tender 

documents along with all relevant documents available in the office 

of the PWD with regard to implementation of the said scheme. It was 

further requested that the tender process initiated by the PWD may 

be cancelled. The Chief Executive Officer, GMDA again by letter No. 

EN/352/2003/15 dated 9/6/03 requested the Chief Engineer,  PWD 

(Building) to submit all relevant documents relating to construction 

of the State Guest House for taking necessary action by the GMDA. 
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No document and/or  any information regarding allotment of  Geo-

Technical work in respect of the said Scheme either to the plaintiff or 

to any other person was forwarded to the GMDA by the PWD thereby 

making it absolutely clear that no such work had been allotted to 

anyone, let alone the plaintiff. There is nothing on record with the 

GMDA to suggest that such kind of Geo-Technical job was envisaged, 

not to speak of allotment and/or execution of the same by the PWD.

The defendant Nos. 5 and 6 have not adduced any evidence to 

substantiate their claim. Therefore, the above statements pleaded in 

the written statement of defendant Nos. 5 and 6 are not considered. 

Further, there is no evidence on record to show that PWD handed 

over the project of the alleged work to the GMDA and as such, I am 

of the view that Ld. Munsiff has rightly decided Issue No. 6 also.

In view of above discussion and findings, I am of the view that 

Ld. Munsiff No. 3 has rightly decreed the suit in favour of the plaintiff 

and no interference by this Appellate Court is required. Accordingly, 

the  appeal  is  dismissed  on  contest  with  cost.  The  judgment  and 

decree passed by the Ld. Court below is hereby affirmed and upheld.

Prepare the decree accordingly.  Send back the original  case 

record of M.S. No. 102/06 to the Ld. Munsiff No. 3 at Guwahati along 

with a copy of this judgment.

Given under my hand and seal on this Court on this the 27th 

day of April, 2012.

         

Dictated and corrected by me                               Civil Judge No. 3,
                                                                  Kamrup,  
Guwahati. 
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Civil Judge No. 3, 
Kamrup, Guwahati.
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