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HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 3

Present- Ms. S. Handique

Saturday  the   2nd    day  of  June’2012

                                

                                     

                                                 Money Suit No. 155/08

           

Indira Kakati

                                                                                                  Plaintiffs

                                                            V

Swarnali Bhuyan

                                                                                                                 Defendants

This suit coming for final hearing   on 18-5-12 in presence of 

 

           Mr. R. Bordoloi                                              Advocates of the plaintiff

                                                                                          

           Mr. Ujjwal Das                                              Advocates of the  defendant

And stood for consideration to this day the court delivered the following judgment. 

                                                           

1



                                                   JUDGMENT

                                                   M.S. 155/08

This is a suit for realization of money amounting to Rs 1,58,000/- . The case 
of the plaintiff  is that a total  amount of Rs 1,03,000/- was taken by the 
defendant on several dates  since 27-12-05 from her. The plaintiff pleads 
that the defendant acknowledged having received Rs 1,03,000/- in total as 
loan  since  27-12-05  vide  one  undertaking  dtd  9-6-06   and  promised  to 
return it with interest. Thereafter, the defendant again took another sum of 
Rs 10,000/- from the plaintiff on 26-11-06 and 20-2-07 acknowledging the 
same in the body of the earlier undertaking dtd 9-6-06.  The defendant on 
1-3-07 took  another sum of Rs 35,000/- from the plaintiff by executing one 
hand note. It is thus pleaded that the defendant took Rs 1,58,000/- in total 
from  the  plaintiff  as  loan.  It  is  also  pleaded  that  the  husband  of  the 
defendant too took a sum of Rs 80,000/- on different occasions from the 
plaintiff  and  on  11-11-07  the  defendant  and  her  husband  executed  an 
undertaking of having received Rs 2,38,000/-. However, the husband of the 
defendant  paid Rs 10,000/- on 11-11-07 to the plaintiff and promised to 
repay the entire amount in installments within March 2008. The plaintiff 
pleads that the defendant however failed to keep her promise and has not 
returned  the  amount  of  Rs  1,58,000/-  till  filing  of  the  suit.  Therefore, 
apprehending  that  she  might  be  deprived  of  her  legitimate  dues,  the 
present suit is filed.

The defendant contested the suit by filing her written statements wherein 
she took the usual pleas such as, the suit is not maintainable, is barred by 
limitation and so on. The defendant denied having approached the plaintiff 
on 27-12-05 for loan of Rs 10,000/ and having received Rs 1,03,000/- in 
total till 9-6-06 from the plaintiff. She denied having given any undertaking 
on 9-6-06 and to have taken another Rs. 10,000/-  on 26-11-06 and 20-2-07 
and another Rs 35,000/- on 1-3-07.  The defendant in fact denied having 
received Rs 1,58,000/-  in total from the plaintiff. She also denied that her 
husband had taken any loan of  Rs  80,000/-  from the plaintiff  or  having 
executed  any  undertaking  for  a  sum  of  Rs  2,38,000/-  on  11-11-07.  The 
defendant on the other hand stated that it is the plaintiff who approached 
her  and  her  husband  and  introduced  to  one  Network  Business  Agency 
wherein  the defendant and her husband made certain  investments.  The 
plaintiff however neither returned the principal amount nor paid any profit 
to them.  It is contended that the plaintiff on 21-11-07 took the defendant 
and her husband to the Geetanagar Police Station where they were forced 
to  sign  an  undertaking  on  stamp  papers  acknowledging  receipt  of  Rs 
2,38,000/-  by  them  from  the  plaintiff.  It  is  further  contended  that  the 
plaintiff threatened them of dire consequences and therefore, they did not 
disclose it to anyone but demanded the return of signed papers from the 
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plaintiff but the plaintiff did not respond. Thereafter, the defendant lodged 
a complaint with the District Magistrate, Kamrup who called for an enquiry 
from  the  concerned  police  station.  A  complaint  case  was  then  lodged 
before the Chief Judicial Magistrate, Kamrup being no. 45 c /08 which is 
now pending at the trial stage. Hence, the defendant contended that the 
present suit is filed with ulterior motive by the plaintiff and prayed for its 
dismissal. 

The following issues were framed by my learned predecessor:

        ISSUES

1. Whether the suit is barred by law of limitation?

2. Whether the defendant took an amount of Rs 1,58,000/- as loan from 
the plaintiff as alleged in the plaint?

3. Whether the plaintiff is entitled to realize an amount of Rs 1,58,000/- 
from the defendant?

4. Whether the plaintiff is entitled for the decrees as prayed for in the 
plaint?

5. To what relief is the plaintiff entitled?

The  plaintiff  examined  two  witnesses  and  the  defendant  side  examined 
three  witnesses.  Both  sides  adduced  documentary  evidence.  Heard 
arguments from both the sides.

DECISIONS AND REASONS THEREOF

Decision on issue no. 1

The plaintiff has alleged that the cause of action arose on 27-12-05 and on 
subsequent dates. The defendant side has taken the plea of limitation but 
no  specific  reason  has  been  assigned  as  to  how  the  suit  is  barred  by 
limitation. The plaintiff has alleged that the defendant first approached her 
and  took  Rs  10,000/-as  loan  on  27-12-05  and  till  9-6-07  she  took  Rs 
1,03,000/-  in  total  and  signed  the  undertaking  on  9-6-07.  The  last 
undertaking is alleged to have been signed on 11-11-07. This is a suit for 
realization of money. It is filed on 10-4-08. So even if we compute the date 
of limitation from the date of first loan, the suit is within limitation. 

Issue no. 1 is decided in the negative.

Decision on issue no. 2:

The defendant has completely denied having taken any money from the 
plaintiff. The defendant on the other hand has taken the plea that she and 
her husband invested some amount in one Network Business Agency which 
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was introduced to them by the plaintiff but they did not receive any money 
in return. The plaintiff  ( PW1) exhibited the acknowledgment dtd 9-6-06 
( Ext. 1)  and undertaking dtd 28-11-06 and 20-2-07 given by the defendant 
(Ext. 2)  and the hand note executed by the defendant on 1-3-07 ( Ext. 3)  to 
prove the fact that the defendant had taken Rs 1,58,000/- in total from her. 
PW1 reiterated that the defendant’s husband also took Rs 80,000/- from 
her and they acknowledged the receipt of Rs 2,38,000/- in total vide  one 
undertaking  dtd  11-11-07  (Ext.  4  ).  The  testimony  of  PW1  remained 
unshaken  during  cross  examination  although  she  admitted  that  the 
defendant and her husband wrote Ext. 4 in the Geetanagar Police Station. 
She also admitted that the defendant has filed one complaint case against 
her. She further denied having received any notice dtd 26-11-07 from the 
defendant and her husband. 

PW2 Niru Deka supported the case of the plaintiff in her evidence –in-chief. 
She testified during cross examination that she signed as a witness in Ext. 1, 
2 &3. She identified the signatures of the  other witnesses, namely, Babul 
Chandra Boro and Smti Renu Kalita. The testimony of PW2 also remained 
unshaken during cross examination. 

DW1 Swarnali Bhuyan ( defendant) reiterated the statements made in the 
written  statement  in  her  evidence  on  affidavit.  To  prove  that  it  is  the 
plaintiff who did not return the money invested in Network Business, the 
defendant exhibited one demand notice dtd  26-11-07( Ext. A). According to 
DW1, the demand notice was sent through her counsel   to the plaintiff 
asking her  to return the documents which were signed by them under 
compulsion but there was no reply from the side of the plaintiff  and so she 
and her  husband had  to  lodge a  complaint  (  Ext.  B)  before  the  District 
Magistrate , Kamrup. The defendant also exhibited the complaint petition 
filed by her  husband  on 21-11-07 before the CJM,  Kamrup (  Ext.  C)  in 
support  of  her  contention  that  the  plaintiff  was  harassing  her  and  her 
husband and they were afraid of  their  own lives.  But on perusal  of  the 
documents exhibited by the defendant I find that Ext. B and Ext. C are  not 
certified by the concerned authorities. Moreover, the evidence is lacking as 
regard to the receipt of  the  notice dtd 26-11-07 by the plaintiff. DW1 has 
admitted that Ext. B &C are not certified by the concerned authorities and 
do not bear the signatures of the petitioners and that she has not field any 
postal  receipt to prove that the plaintiff  in fact received the said notice. 
Thus the authenticity of Ext. A, B,C are in doubt. Further, DW1 admitted her 
signatures in Ext. 1(1),  Ext. 3(1),  Ext. 2(2), Ext.  2(1). The defendant could 
not prove the allegation that the plaintiff had taken money from her for the 
Network Business. In fact, DW1 herself admitted that she has not filed any 
document to prove that fact. 
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DW2  is  the  husband  of  the  defendant.  He  supported  the  case  of  the 
defendant in his evidence on affidavit. However, during cross examination 
he admitted  to  have  written  and  signed Ext.  4.  He also  stated  that  the 
decision in M.S. 154/08 went against him. Although DW1 denied that he 
and his wife had taken any money from the plaintiff, he could not prove it. 
The  plaintiff  side  raised  objection  to  Ext.  B&C  as  they  are  not  duly 
authenticated  copies. DW3 is the brother of the defendant. His testimony 
seems to be hearsay evidence. I do not wish to rely upon his testimony.

Thus after going through the evidence on record I find that the plaintiff has 
been successful in proving that the defendant had taken a sum total of Rs 
1,58,000/- on various occasions from the plaintiff. 

Issue no. 2 is decided in the affirmative.

Decision on issue no. 3:

Once it  is  proved  that  the  defendant  had  taken Rs  1,58,000/-  from the 
plaintiff  on  various  occasions,  now  it  is  to  be  examined  whether  the 
defendant has not returned the said amount and as such is liable to repay 
it.  Both PW1 and PW2 have testified that the defendant has not repaid the 
amount so taken and the testimony of these two witnesses has remained 
unrebutted in that respect. Hence I decide issue no. 3 in the affirmative. 

Decision on issue no. 4&5

In view of the above discussion I find that the plaintiff is entitled to realize 
Rs 1,58,000/- from the defendant with cost. Considering the fact that the 
amount to be realized was taken on various occasions I direct the defendant 
to pay the decreetal amount of Rs 1,58,000/- with interest @ 14 %  w.e.f 
the date of filing till realization.

Prepare decree accordingly. Given under my hand and seal of the court on 
2-6-12.

                                                                                                         S. Handique

                                                                                               Munsiff No. 3, Kamrup
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ANNEXURES

PLAINITFF SIDE

PW1..INDIRA KAKATI

PW2..NIRU DEKA

EXT. 1..ACKNOWLEDGMENT DTD 9-6-06

EXT.2..UNDERTAKING DTD 28-11-06 AND 20-2-07

EXT.3..HAND NOTE DTD 1-3-07

EXT.4..ACKNOWLEDGMENT DTD 11-11-07

DEFENDANT SIDE

DW1..SWARNALI BHUYAN

DW2…DILIP BHUYAN

DW3…HRID KAMAL BHATTACHARJEE

EXT. A..DEMAND NOTICE DTD 26-11-07

EXT.B..APPLICATION FILED UNDER SECTION 107 CR. PC. 

EXT.C..PETITION FILED IN THE COMPLAINT CASE
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