
               IN THE COURT OF THE ADDL.  SESSIONS JUDGE,
(F.T.C.) NO.1, KAMRUP AT GUWAHATI.

PRESENT : Smti. H.D. Bhuyan, 
Addl. District & Sessions Judge, 
(F.T.C) No.1, 
Kamrup, Guwahati. 

Misc APPEAL NO. 7 OF 2011

This  appeal  is  directed  against  the  Order  dated  10-01-2011 
passed  by  learned  Judicial  Magistrate(1st Class),  Kamrup  at 
Guwahati in Misc. Case No. 96M /2009.

1.    Sri Paresh Chandra Kalita,  
      S/O Hakadhar Kalita.
      R/O Swadesh Nagar, Khanapara,       
      P.S. Basistha, Guwahati-22.
      Dist-Kamrup: Guwahati.             ……………..Appellant.

                                 - VERSUS -

1.  Smt. Dipali seal, Wife of Mahesh Chandra Seal, 
 Resident of  Gopal nagar, 
 P.S. Noonmati, Guwahati,
 District – Kamrup, Assam. 

 …..……Opposite Party.

ADVOCATES WHO APPEARED IN THIS CASE

For the appellants :   K.Bhatta,S. Ali,
                                                             Advocates.

 

For the respondent         : F. Begum,
                                                            Advocate. 
 

Date of argument : 10-02-2012, 
                                                             28-02-2012



Date of judgment : 05-03-2012. 

J    U    D    G    M    E    N    T

1.  Assailing the legality and correctness of the order 

Dated   10-01-2011  passed  by  learned  Judicial  Magistrate,  1st 

Class, Kamrup at Guwahati  in Misc.  Case No. 96M /2009 filed 

under the provisions of the Protection of Women from Domestic 

Violence  Act,  2005,  this   Misc  appeal   is  preferred  by  the 

appellant,   Sri Paresh Chandra Kalita U/S 29 of the Act against 

the respondent, namely, Smt. Dipalee seal praying for setting 

aside the impugned order passed by that Court.  

2.            The facts leading to the filing of this  appeal is that the 

respondent, Smt. Dipalee Seal having filed an application under 

section 12 of the Protection of Women from domestic Violence 

Act alleging incident of domestic violence on her by the present 

appellant Sri Paresh Kalita who allegedly married her after she 

obtained divorce from her former husband Sri Mahesh Seal, the 

then learned C.J.M. Kamrup, Guwahati registered a Case thereon 

and  transferred  the  same  to  the  Court  of  learned  Judicial 

Magistrate,1st Class, Kamrup at Guwahati, for disposal.  

3.                Upon receiving notice, the respondent (the present  

appellant) appeared in the Court of the Judicial Magistrate, 1st 

class, Kamrup at Guwahati,  and  contested the proceeding by 

filing  written  statement.  By  his  written  statement,  the 

respondent(the  present  appellant)  denied  all  the  allegation 

regarding domestic violence on the petitioner. Both the parties 

have  adduced  evidence  in  support  of  their  pleadings.  After 

hearing arguments for both side, the learned Judicial Magistrate, 

1st class, Kamrup at Guwahati, vide his order dated 10-01-2011 

finally  disposed  the  case  with  direction  to  the  present 

appellant(Respondent in Misc. Case No. 96M /2009) to provide 

maintenance of Rs.3000/- per month to the aggrieved woman.   
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4. Being highly aggrieved by and dis-satisfied with the 

impugned  order  dated  10-01-2011  passed  by  the  learned 

Judicial Magistrate, 1st class, Kamrup at Guwahati in Misc. Case 

No. 96M /2009, the present appellant have preferred this appeal 

U/S 29 of the Protection of Women from Domestic Violence Act, 

2005, on the following grounds amongst others :- 

                 (1) For that the learned Judicial Magistrate, 1st Class, 

Guwahati  erred in law and facts in passing the 

protection order dated 10.1.2011 in violation of 

the mandate of law under Section 12 of the said 

Act and as such, the impugned order is liable to 

be set aside and quashed. 

                (2)  For that the learned court below had acted 

illegally in passing the impugned order merely on 

the basis of an application without calling for and 

without perusal  of  any domestic  incident report 

from the protection officer or the service provider 

and as such, the impugned order is violative of 

Section  12  of  the  protection  of  women  from 

domestic violence Act, 2005 and is liable to be set 

aside and quashed. 

                 (3) For that the learned court below did not consider 

the evidence on record in each proper perspective 

and failed to apply judicious mind while passing 

the impugned order dated 10.1.11 and as such 

the same is liable to be set aside and quashed. 

                  (4)For that the learned court below misconceived 

the law and misconceived the facts while passing 

the impugned order in as much as the learned 

court below had assimilated the meaning of the 
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terms “ domestic relationship ” and equated both 

the  terms  to  bear  the  same  meaning  while 

passing the impugned order ignoring the fact that 

Co-habitation may  entail, concubine relationship 

which cannot be domestic relationship as defined 

U/S.  2(F)  of  the  protection  of  women  from 

domestic  violence  Act,  2005  and  as  such,  the 

order dated 10.01.2011 is liable to be set aside 

and quashed. 

                 (5) For that the learned Court below illegally found 

domestic violence in this case without considering 

the  basis  of  domestic  relationship  between  the 

parties and passed the compensation order which 

is liable to be set aside and quashed. 

                  (6)For that the learned court below failed to 

consider  that  some  relationship  between  the 

landlord and tenant having the ingredients of Co-

habitation cannot be a relationship in the nature 

of a marriage and in this instant case the learned 

Magistrate presumed a relationship in the nature 

of  marriage  although  the  P.W.1  (1stparty) 

admitted during her cross-examination that there 

was no marriage as per law and custom between 

the  parties.  The  learned  Magistrate  thus 

committed grave mistake of law and facts while 

passing  the  impugned  order  and  as  such,  the 

same is liable to be set aside and quashed.

 

                  (7)For that the learned court below failed to apply 

all the other means  of settle the dispute by way 

of counseling and passed the impugned order in 

flagranant  violation  of  the  mandate  of  law  for 

which the impugned order is bad in the eye of law 

and liable to be set aside and quashed. 
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                  (8)For that the learned trial court misconceive the 

terms  “  Share  house  hold  ”  while  passing  the 

impugned  order  in  as  much  as  the  petitioner 

admitted in her petition that the parties were not 

living in the  house of  the respondent  from the 

very  beginning  of  their  alleged  relationships. 

Further,  Co-habitation  not  being  a  domestic 

relationship  within  the  meaning  of  the  learned 

trial court wrongly applied the benefit of shared 

household  in  favour  of  the  1st Party  thereby 

causing  great  prejudice  to  the  respondent  / 

appellant and as such the same is liable to be set 

aside and quashed.  

                 (9) For that the learned Trial Court did not consider 

the nature and character of the 1st party who is a 

divorcee  having  two  daughters  (  one  of  them 

married ) and a son ( who is also married ) and 

she has waived protection from the said divorced 

husband  Sri  Mahesh  Seal  who  is  a  Govt. 

employee but insisted for protection under the act 

against  the  respondent  who  was  her  land  lord 

with  some  incidental  temporary  affairs  not 

amounting  to  relationship  in  the  nature  or 

marriage.  In  fact  the  petition  being  false, 

frivolous and vexatious in nature the Misc. case 

should have been dismissed instead the passing 

the impugned order which is liable to be set aside 

and quashed. 

                (10)For that the learned court below did not consider 

the  standard  of  living  a  parties  and  source  of 

income of the parties while passing the impugned 

order for payment of Rs.3,000/- per month to the 

1st party  and  as  such,  the  impugned  order  is 
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baseless, improper and liable to be set aside and 

quashed. 

                (11) For that in any view of the matter the impugned 

order dated 10.01.11 passed in Misc.  Case No. 

96M /2009 is illegal, improper, bad in the eye of 

law,  violative  of  the  mandate  of  law,  passed 

without jurisdiction of the trial court and is liable 

to be set aside and quashed etc. 

5.          I have perused the appeal memo, the record   Misc. 

Case No.  96M /2009 and the impugned order passed   by the 

learned Judicial Magistrate, Kamrup at Guwahati in   Misc. Case 

No.  96M /2009.  I  also  heard  learned  counsel  for  the 

respondent/aggrieved woman.

6. Now, the point for decision before me is – whether 

the impugned order passed by the Judicial Magistrate, 1st Class, 

Kamrup at Guwahati in   Misc. Case No. 96M /2009 suffers from 

any illegality or infirmity ?             

My findings and reasons thereof are as follows 

:-

7.  During  hearing  of  the  Misc  Appeal,  the  learned 

counsel for the respondent/aggrieved woman submits that the 

Court below after proper appreciation of the  application under 

section 12 of the Protection of Women from domestic Violence 

Act, the W.S.  filed thereon by the appellant and also considering 

the  evidence  adduced  for  both  the  parties  finds  that  the 

petitioner  was  subjected  to  domestic  violence  by  the  present 

appellant for which the aggrieved party suffered a lots and there 

being  provision  in  the  Act  itself  to  direct  the  respondent  to 

provide  maintenance to the aggrieved party, the learned Court 

below  has  not  committed  any  illegality  while  passing  the 
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impugned order  dated  10-01-2011 and there  is  no reason to 

interfere with the impugned order passed by the learned Judicial 

Magistrate,  1st Class,  Kamrup  at  Guwahati  in  Misc.  Case  No. 

96M /2009. He, therefore prays for dismissing the Misc appeal 

and affirmed the impugned order dated 10-01-2011 passed by 

learned Judicial Magistrate, Kamrup at Guwahati in Misc. Case 

No. 96M /2009.   

8.             I have given my thoughtful and anxious consideration 

as  regards  to  the contention mentioned  in  appeal  memo and 

submission  made  the  learned  counsel  for  aggrieved 

woman/respondent in the appeal. I also perused the record of 

Misc. Case No. 96hM /2009 and the impugned order passed by 

the learned Court below. The order was assailed firstly on the 

ground that  Co-habitation may  entail, concubine relationship 

which cannot be equated with domestic relationship as defined 

U/S.  2(F)  of  the protection of  women from domestic  violence 

Act,  2005 and the learned  trial  court  without  considering  the 

above aspects, wrongly applied the benefit of shared household 

in favour of the 1st Party thereby causing great prejudice to the 

respondent/appellant and as such, the same is liable to be set 

aside and quashed. After going through the evidence adduced by 

the  P.W.2,  it  is  seen  that  he  saw  the  petitioner  and  the 

respondent cohabitating with each other for a couple of years 

and  he  knew  their  relationship  as  husband  and  wife.  The 

present appellant, on the other hand, admitted in his W.S. that 

after  getting divorce from her  former husband,  the aggrieved 

woman  used  to  live  in  the  premises  of  the  respondent.  The 

respondent  also  proved  a  complaint  petition  under  Ext  ”Ka” 

where he admitted the fact that the petitioner started to live and 

cohabit with him since 7th May, 1997 after she came out from 

the  house  of  her  former  husband  Mahesh  Seal.   From  the 

application under section 12 of the Protection of Women from 

domestic Violence Act and the evidence of P.Ws. it reveals that 

the petitioner obtained divorce from her former husband Mahesh 

Seal vide order dated 22-02-1999 in F.C. Civil)No.90/98 passed 
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by Family Court, Kamrup, Guwahati, and then married with the 

respondent and started her conjugal  life with the respondent. 

Thus,  there  is  sufficient  evidence  that  the  petitioner  and  the 

respondent lived in a domestic relationship in the shared house 

hold as defined in Section 2(s) of the Protection of Women from 

Domestic Violence Act, 2005 and that she was driven out from 

the said shared house hold by the respondent.  Hence, I find no 

force in the submission of the learned counsel for the appellant 

that the provision of  the Protection of Women from Domestic 

Violence Act,  2005 is  not applicable in the present case  and 

learned  Court  below,  wrongly  applied  the  benefit  of  shared 

household in favour of  the petitioner.  As such,  I  find nothing 

illegality  while  the  Court  below  passing  order  directing  the 

respondent(present appellant) to pay maintenance allowance to 

the aggrieved woman at the rate of Rs. 3000/- per month.      

  

9.           Thus, after considering all the matters in its entirety 

and having regard to the law and facts as stated above, this 

Court is of view that the learned Court below has not committed 

any error or illegality while passing the impugned order dated 

10-01-2011 in Misc. Case No. 96M/2011 and therefore, the same 

need  not  be  required  to  be  interfered  with  by  this  appellate 

Court.  

O       R       D        E       R  

  

10.  In result, this Misc Appeal being devoid of merit is 

dismissed on contest. The impugned order dated    10-01-2011 

passed  by  learnedl  Judicial  Magistrate,  1st Class,  Kamrup  at 

Guwahati in Misc. Case No. 96M /2009  is hereby affirmed. 

   

                       The appellant is directed to appear before the  

learned  trial  Court  on  or  before  06-03-2012  for   payment  of 

maintenance awarded by the learned trial Court.   
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     Send back the L.C.R. with a copy of this judgment 

to the Court below. 

The Judgment is delivered, given under my hand and 

the seal of this court and I signed this judgment on this day the 

5th day of March, 2012 at Guwahati.

  

      

              (Mrs. H.D. Bhuyan )
             Addl. Sessions Judge,

              (F.T.C. No.1)
              Kamrup, Guwahati.
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