
                                                                           
 IN THE COURT OF THE ADDL. SESSIONS JUDGE,

           (F.T.C.NO1) KAMRUP AT GUWAHATI.

 PRESENT  :    Smti. H. D. Bhuyan,
Addl. Sessions Judge, 
Kamrup, Guwahati.

 
               SESSIONS CASE NO. 169(K) of 2011

 U/S 366, 366/34 of I.P.C.
 G.R. Case No. 2732/07

   STATE OF ASSAM          ...............       Complainant

                                       -VERSUS –

1.SRI AMULYA BORO,
2.SRI JANAM BORO
3.SRI KANTHARAM BORO  ............      Accused Persons. 

  
Committing  Magistrate,  Chief  Judicial  Magistrate,  Kamrup  at 

Guwahati]

ADVOCATE WHO APPEARED IN THIS CASE:

For the Complainant : Sri M.K. Sarmah, Addl. P.P. 

For the Accused Persons : Sri M. Talukdar, Advocate

Date of evidence : 26.09.11,16.11.11,

                                                   17.12.11,09.02.12

                                                    and 13.03.12.

Date of Argument : 04.04.12.



          

Date of Judgment : 17.04.12.

J   U    D   G   M  E   N   T .

1.            The prosecution case as unfolded in the trial is  

that on last 08.06.07 at about 9.00 A.M. the informant namely, 

Smti.  Sakuntala  Boro  of  village Chakrapani  under  Boko  P.S. 

lodged F.I.R. before the O/C of Boko P.S. alleging that on last 

07.06.2007 at about 4.30 P.M., the accused persons, namely, 

Sri Amulya Boro, Sri Janam Boro and Sri Kantharam Boro of 

village Kaimary under Boko P.S. came to her house and taking 

advantage of absence of other inmates in the house, committed 

trespass therein and  eloped away her 14 years aged daughter, 

namely, the victim 'X' by foul play. Hence the F.I.R.

2.          Upon receiving the F.I.R.,  the O/C of Boko P.S. 

registered the Boko P.S. Case No.  133/07 U/S 366(A)/34 of 

I.P.C. against all the above named three accused persons and 

started  usual  investigation  thereon.  Upon  completion  of  the 

investigation police laid charge sheet in the case U/S 366(A)/34 

of I.P.C. against accused  Sri Amulya Boro, Sri Janam Boro and 

Sri Kantharam Boro. Thereafter the case was received in the 

Court of the learned C.J.M. Kamrup, Guwahati  for disposal. 

3.                After appearance of the accused persons before 

the Court of the learned C.J.M. Kamrup at Guwahati, they were 

furnished with all the necessary copies as required U/S 207 of 

Cr.P.C. by that Court. The case being exclusively triable by the 

Court  of  Sessions,  the  learned  C.J.M.,  Kamrup  at  Guwahati 

committed  the  case  for  trial  to  the  Court  of  Sessions. 

Thereafter, the case was transferred to this Court for trial.
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4.            After appearance of the accused persons in this 

Court,  I  framed  a  formal  charge  U/S  366,366/34  of  I.P.C. 

against  the  accused  persons  namely,  Sri  Amulya  Boro,  Sri 

Janam Boro and Sri Kantharam Boro after perusal of the police 

papers U/S 173 of Cr.P.C and also after  hearing the learned 

counsels for both sides.  The charge was also read over the 

explained to the accused persons and they pleaded not guilty 

and claimed to be tried.

5.             During trial of the case the prosecution side 

examined  as  many  as  5  (five)  witnesses  including  the 

Investigating Officer while the defence side did not adduce any 

evidence of their own. Defence plea is only denial. The accused 

persons  were  examined  U/S  313  of  Cr.P.C.  and  they  have 

denied the prosecution case in toto.

6.               After hearing arguments for both sides, I hereby 

proceed to deliver my judgment in this case.

7.           Now, the points for decision before me are as 

follows:-

1. Whether on last 07.06.2007 at 04.30 P.M. at village-

Chakrapani under Boko P.S., the accused persons, 

kidnapped (abducted)  the  victim girl,  namely,  “X” 

with  intent  (or  knowing  it  to  be  likely)  that  she 

might  be compelled to  marry accused Sri  Amulya 

Boro against her will or in order (or knowing it to be 

likely) that she might be forced (or seduced) to illicit 

intercourse  with  him  and  thereby  committed  an 

offence punishable U/S 366 of I.P.C?
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2. Whether on the same day, time and place and in 

furtherance of common intention of all the accused 

persons,  kidnapped  (abducted)  the  victim  girl, 

namely, “X” with intent (or knowing it to be likely) 

that she might be compelled to marry accused Sri 

Amulya Boro against her will or in order (or knowing 

it to be likely) that she might be forced (or seduced) 

to illicit intercourse with him and thereby committed 

an offence punishable U/S 366 R/W Section 34 of 

I.P.C. 

8. My findings and reasons thereof are as follows:-

                 In course of trial, the prosecution side examined 5 

PWs. in all. Now, let me consider what are the evidence adduce 

by these Pws. 

      P.W.1 is the victim girl, namely, “X”. In her evidence 

she deposed that the occurrence took place in the year 2007 at 

about 4 O' clock of the evening and at that time she went out of 

her  home  for  purchasing  mixer  from  a  shop  and  just  then 

accused  Amulya  Boro  came  there  and  told  her  that  some 

persons wanted to meet her and thereby took her to his own 

residence  where  he  proposed  to  marry  her  but  she  did  not 

agree. Her further evidence is that thereafter, her mother went 

to the house of accused person but the mother and sister-in-

law of the accused Amulya Boro chased after her mother on 

being armed with dao and axe and then her mother returned 

back and lodged the F.I.R. in connection with the occurrence 

and on the following morning police recovered her  from the 

house of the accused persons and brought her to the police 

station  and although she was referred  by police  for  medical 

examination  but she refused to undergo medical examination. 
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Her  further  evidence  is  that  she  gave  statement  before  the 

Court U/S 164 of  Cr.P.C. and at the time of occurrence her age 

was about 14 years.

                    P.W.2 is the informant Mrs. Sakuntala Boro. She 

deposed in her evidence that occurrence took place on a day in 

the year 2007 and on that day at about 4.30 P.M. she  went out 

of  her  home  for  marketing  and  at  that  time  her  daughter 

namely,  the  victim,  “X”,  her  son  Bhogeswar  Boro  and  her 

another daughter Meghali Boro were present at home and after 

returning home from the market, her son Bhogeswar Boro let 

her to know that accused Amulya Boro first came to their house 

who  was  followed  by  other  two  accused  Janam  Boro  and 

Kantharam  Boro  and  thereafter,  all  them  took  away  her 

daughter, namely, the victim “X” with them and then this P.W. 

went  to  the  house of  the  accused  persons  in  search  of  her 

daughter and when arrived there,  found her daughter crying 

there  and  when  she  asked  accused  Amulya  Boro  about  the 

occurrence, the mother of Amulya rebuked her and drove her 

out  from  their  premises.  Her  further  evidence  is  that  the 

accused  persons  confined  her  daughter  in  their  house  and 

hence,  she  lodged  the  F.I.R,  before  the  police  and  police 

recovered her daughter subsequently.

         P.W.3 is Sri Madhu Boro and P.W.4 is Sri Judhisthir 

Boro. Both the P.Ws. deposed in their evidence that they knew 

nothing  about  the  occurrence  and  having  not  supported  the 

prosecution case, both of them were declared hostile. 

         P.W.5 is S.I. Sri Bhaben Chandra Bora, the I.O. of 

the case.  He deposed in the court  that  on last  08-06-2007, 

while he was S.I. of Police attached to Boko P.S., on that day at 

about  9.00  A.M.,  the  informant  Sakuntala  Boro  lodged  the 

F.I.R.  in  the  police  station  in  connection  with  the  case  and 

5



          

thereafter O/C of Boko P.S. after registering the Boko P.S. Case 

No.  133/07  U/S  366(A)/34  of  I.P.C.  against  the  accused 

persons,  entrusted this P.W. for primary investigation of the 

case. His further evidence is that in course of the investigation, 

he visited the place of occurrence, prepared the sketch map 

thereof,  examined the witnesses in connection with the case 

and  recorded  their  statements  U/S  161  of  Cr.P.C.  and  also 

proceed to the house of the accused persons and after arriving 

there recovered the victim girl  and apprehended the accused 

Janam Boro and Amulya Boro  and also brought them to the 

police  station.  His  further  evidence  that  in  course  of 

investigation, he get recorded the statement of the victim girl 

U/S  164  of  the  Cr.P.C.  and  referred   her  for  medical 

examination,  arrested  the  apprehended  accused  Janam Boro 

and Amulya Boro in connection with the case and forwarded 

them to the Court. His further evidence is that in course of the 

investigation he also searched for accused Kantharam Boro, but 

could not apprehended him and hence, after completion of the 

primary  investigation,  filed  charge  sheet  U/S  366(A)/34  of 

I.P.C. against all the three accused persons, showing accused 

Kantharam Boro as absconder.          

 9. Thus,  after  carefully  analyzing  the  evidence  in 

record, it appears that except P.W.1, i.e. the victim girl,  the 

other witness namely, P.W.2-the informant and mother of the 

victim girl  has not seen the occurrence when the victim girl 

was allegedly eloped away by the accused persons and she is 

only  a  reported  witnesses.   The  P.W.3  and P.W.4  have  not 

supported the prosecution allegation and they were  declared 

hostile and the P.W.5 is the I.O. of the case. The P.W.1 i.e. the 

victim  girl  on  the  other  hand,  deposed  that  on  the  date  of 

occurrence at about 4 O' clock of the evening, while she  came 

out of her home for purchasing mixer from a shop, just then 

accused  Amulya  Boro  came there  and  by  saying  that  some 
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persons wanted to meet her, took her to his own house and 

proposed to marry her but she did not agree. Therefore, after 

going through the evidence in record, it is seen that the victim 

is the only eye witness of the occurrence. Hence, it appears 

that  the  entire  prosecution  case  rests  on  the  evidence  of 

solitary evidence of the victim girl.

10.     The  learned  Addl.  Public  Prosecutor  during 

argument submits that upon the facts and the circumstances of 

the case and the evidence adduced by the P.W.S, it is clearly 

established that the accused persons on the day of occurrence 

in  furtherance  of  their  common  intention  of  all  the  three, 

kidnapped the victim girl from the custody her lawful guardian 

with  intent  or  knowing  it  to  be  likely  that  she  might  be 

compelled to marry accused Amulya Boro against her will or in 

order or knowing it  to be likely that she might be forced or 

seduced to illicit intercourse with him. According to the learned 

Addl.  P.P.  this is  a clear case to convict  the accused person 

U/S.  366/34  of  I.P.C.  because  there  are  sufficient  materials 

against them to hold him guilty for the said offence.

                      Countering the submission made by the learned 

Additional  P.  P.,  the  learned  defence counsels,  on the  other 

hand submitted that the victim was only a consenting party to 

the  alleged  abduction  and  kidnapping  and  her  evidence  as 

P.W.1. can not be relied on as because her cross-examination 

reveals that she voluntarily and willingly came with the accused 

persons  and  willingly  stayed  in  their  house.  His  further 

submission is that the victim girl being aged above 18 years at 

the  time  of  occurrence  voluntarily  came  with  the  accused 

Amulya Boro, as cross-examination of the victim reveals that 

the accused Amulya Boro had access in their home and had 

cordial relation with the family of the victim and the accused 

persons did not kidnap her forcefully at any point of time.   The 
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learned counsels for the accused persons, therefore, prays for 

acquitting the accused persons from the offences  with which 

he was charged with.

 11. I  have  given  my  thoughtful  and  anxious 

consideration  as  regards  the  rival  submissions  made  by  the 

learned counsels for both sides. The present legal position and 

the established rule of law is that the solitary evidence of the 

victim can be relied on, to base the conviction of an accused 

person if the evidence of the said witness has withstood the 

test  of  cross-examination and can inspires  confidence of  the 

court. However, the age being the determining factor regarding 

the offences U/S 366(A)  or Section 366 of I.P.C., the material 

point that is  to be decided first is whether the victim was a 

minor at the time of occurrence. The P.W.1 i.e. the victim girl 

deposed before  the  Court  that   her  age on the date  of  her 

deposition in the Court on 26-09-2011 was 18 years and hence, 

according  to  her  she  was  14  years  of  age  on  the  date  of 

occurrence. The P.W.2 i.e. the mother of the victim girl, also 

stated that the age of the victim at the time of occurrence was 

14 years while the evidence of this P.W. reveals that the age of 

her  another  son Bhogeswar Boro was also  14 years.  Hence, 

evidence of P.W.2 can not be held sufficient to establish the 

evidence of the victim girl.  Now, so far the age of the victim 

girl is a relevant fact,  it is important to note here that the I/O 

of  the  case  though  referred  the  victim  girl  for  medical 

examination in connection with the occurrence but she refused 

to undergo medical examination and as such, ossification test 

of the victim girl  could not be held. Our Hon’ble Home High 

Court  in  Samsul  Haque  @  Samsul  Alam  –Vs-  State  of 

Assam reported in  (2005) 3 GLT 105 while relying on the 

decision of  Jaya Mala –Vs- Home Secretary J & K reported 

in AIR (1982) SUPREME COURT 1297, observed as follows:-
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 “( 9 )  In view of the above, the age of the 

victim  becomes  more  relevant  factor.  From  the  oral  

evidence on record PW 6 was studying in class IX at the  

relevant  time.  As  held  by  the  Apex  Court  that  birth  

certificate  and  the  school  certificate  are  the  best  

evidence  as  regards  age.  But  admittedly  no  birth  

certificate  nor  the  school  certificate  or  the  school  

register has been produced to show the actual  age of  

PW6.  PW 6  claimed  to  be  23  years  of  age  when she  

deposed before the court on 10. 9. 2002. The incident  

had taken place on 20. 8. 1997 i. e. about 5 years prior  

to her deposition before the court and hence from the  

oral evidence we find that the victim was 18 years old at  

the time of  the incident.  Besides the other  witnesses,  

prosecution  also  examined  the  Doctor  who  held  the  

ossification test and opined that the age of the victim is  

above 16 years and below 18 years. In the case of Jaya  

Mala v. Home secy. J and K, AIR 1982 SC 1297, the Apex 

court has held that ossification test is no doubt a surer  

test but the margin of error is two years on either side.  

Hence, this being a case of voluntary elopement and not  

forcible kidnapping,  the benefit  of this must go to the  

accused and therefore,  we hold  that  PW 6 was not  a  

minor and she voluntarily went with the accused and we 

find that no case for kidnapping or rape is made out.”

                Now, taking the case in hand, it is seen that the 

prosecution has not produce any horoscope or birth-certificate 

of the victim girl as an authentic proof of her age.  From oral 

evidence of P.W.2, it is seen that the victim girl was reading in 

school  at  the  relevant  time,  yet  the  facts  remain  that  the 

prosecution side did not made any attempt to collect the school 

certificate or the school register and produce in the case nor 

examined any person of the school authority to show the actual 
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age of the victim. It is the duty of the prosecution is to produce 

the  best  evidence  to  prove  the  age  of  the  victim.  Had  the 

ossification test of the victim girl was done or the prosecution 

produced  any  birth  certificate  or  school  certificate  or  school 

register, it would have been possible to ascertain the actual age 

of the victim girl at the relevant time as the birth certificate or 

school certificate or school register are the best evidence as 

regards to age and that being not done in the present case, it is 

not  established  that  the  victim  was  a  minor  at  the  time  of 

alleged kidnapping. On the other hand the evidence of P.W.2 

i.e. the mother of the victim girl is also doubtful and can not be 

accepted as true that the victim girl was minor at the time of 

alleged occurrence, in as much as her evidence revealed that 

her another son Bhogeswr Boro was also of 14 years of age at 

the relevant time. Hence, it is seen that the prosecution has 

failed to establish that the victim girl was a minor on the dat of 

alleged abduction.

                          Now, whether the circumstances appear as to 

whether the accused persons can be roped with an offence U/S 

366, 366/34 of I.P.C. or not, let us have a look to the evidence 

of the victim as P.W.1. The victim as P.W.1 adduced evidence 

that  on the date of occurrence while she went to a  shop for 

purchasing mixer,  just then accused Amulya Boro came there 

and by saying that some persons wanted to meet her took her 

to his own residence and proposed to marry her but she did not 

agree. The law is well settled that conviction in a case under 

Section  366  IPC  or  376  IPC  can  be  based  on  the  solitary 

statement  of  the victim provided  that  it  is  fully  reliable  and 

trustworthy. Admittedly, in the instant case, except the victim 

girl there was no single eye witness of the alleged abduction 

and kidnapping. Now let us consider as to whether the above 

iota of evidence adduced by the victim as P.W.1 is sufficient to 

rope the accused person for  an offence U/S 366,  366/34 of 
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I.P.C. After analyzing the evidence of the P.W.1 (Victim girl) in 

her cross-examination, it is elicited that accused Amulya Boro 

had free excess in the house of the informant and on the date 

of occurrence he took her away by saying that her grand father 

was ailing who also used to reside in Kaimary near the house of 

accused persons.  Further  from the evidence of  the P.W.2,  it 

reveals that this P.W. deposed in the Court that she heard from 

her son Bhogeswar that while she went to market all the three 

accused persons came to her house and eloped away the victim 

girl  while the victim girl  as P.W.1 deposed in the Court that 

when she came out of home to a shop for purchasing mixer, 

just then, only accused Amulya came there and took her away 

to  his  residence.  Thus,  the  evidence  of  P.W.2  being  not  in 

consistent with the evidence of P.W.1 regarding the place from 

where  the victim was allegedly  eloped away by the accused 

persons, the evidence of both the P.Ws. stands sufficiently be 

impeached. The victim in her cross-examination again deposed 

that the shop was situated at such a distant from the house of 

Amulya that if somebody speaks loudly, it could audible from 

his house while she also stated that she went to a nearby shop 

from her house. Thus, the evidence of the P.W.1 regarding the 

place  of  alleged  abduction  being  self  contradictory,  her 

evidence can not be relied on. This P.W. further stated in her 

cross-examination that she went to Kaimari to meet her grand 

father  and  then  accused  Amulya  Boro  hold  her  hand  and 

dragged her to his house and at that time there was nobody 

present. Thus from her cross-examination, it reveals that the 

victim, while  going to Kaimari with the accused  Amulya Boro, 

had got ample scope and opportunity to fled away and freed 

herself from the grip of the accused person, if she was actually 

kidnapped  by  the  accused  person  from  her  lawful  custody. 

Thus, the fact remains that the victim girl would not be just a 

child  who  would  have  surrendered  herself  to  the  alleged 

abduction without offering any resistance to the accused person 
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or his man. Thus, it is seen that the victim girl voluntarily went 

to Kaimari and the accused  Amulya did not entice her away 

forcefully.   Hence, it is seen that the evidence of the victim girl 

is not credible to win confidence of the Court.

                    Thus after considering the cumulative value of the 

evidence, I find that there is no such evidence adduced by the 

prosecution in the case, which would help this Court to hold 

confidently that the accused persons on the date of occurrence, 

forcefully  kidnapped  or  abducted  the  victim  girl  from  the 

custody of her lawful guardian and the evidence lead by the 

prosecution  do  not  inspire  me  to  hold  that  such  evidence 

unerringly  lead  to  pointing  towards  the  guilt  of  the  accused 

themselves  and no ones  else. In  a criminal  case,  conclusive 

proof having been required before giving a finding as to the 

accused being guilty of offence with which he is charged with, it 

is seen that in the instant case, the prosecution has measurably 

fails  to  prove  conclusively  the  guilt  of  accused  persons 

kidnapping or abducting the victim with intent that she might 

be compelled to marry accused Amulya Boro against her will or 

in order that she might be forced to illicit intercourse with him 

beyond  all  reasonable  doubt.  The  inevitable  conclusion, 

therefore, is that the accused is entitled to benefit  of doubt. 

Thus, it is seen that the prosecution miserably failed to bring 

home the charge U/S 366, 366/34 of I.P.C. against the accused 

persons  beyond all reasonable doubt . 

 
                        O___R___D____E____R.

12. In the result, it is seen that accused  Sri Amulya 

Boro, Sri Janam Boro and Sri Kantharam Boro can not be held 

guilty for committing offence U/s. 366, 366/34 of IPC. Hence, 

they are acquitted of the offences and set at liberty forthwith. 
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 The accused persons being on bail their bail bonds 

shall extend to another six months from today.   

            

          The Judgment is pronounced in an open court, 

written on separate sheets and enclosed with the case record.

          Given under my hand and seal of this Court, I 

have signed and delivered this judgment on this 17th day of 

April, 2012 at Guwahati.

(Mrs.H.D. Bhuyan.)
    Addl. Sessions Judge,

       (F.T.C.No.1)
                                                        Kamrup:Guwahati. 
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				Kamrup, Guwahati.

