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J   U   D  G  M   E  N  T

1.  This is an appeal U/S 96 R/W Order 41. Rule 1 and 

Section 151 of C.P.C. against the judgment and decree dated 

23-10-06  passed  by  learned  Civil  Judge  (Sr.  Division)  No.2, 

Kamrup at Guwahati in T.S. No. 317/03. The appeal is preferred 

by appellant M/S Ajay Road Lines India Pvt. Ltd.  against the 

respondent, namely, M/S Sada Shiv Structural Pvt. Ltd. and two 

others  praying  for  setting  aside  the  impugned  judgment  and 

decree passed by the learned Trial Court.

2. The facts leading to the filing of this appeal is that 

the appellant as plaintiff  filed a Title Suit being Title Suit No. 

317/03  against  the  respondents,  namely,  M/S  Sada  Shiv 

Structural  Pvt.  Ltd.  and two others  praying  for  declaration  of 

right, realization of money and permanent injunction which was 

finally  decided  by  the  Learned  Civil  Judge(Sr.  Division)  No.2, 

Kamrup  at Guwahati.
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The plaintiffs case as set forth in the plaint is that 

the  plaintiff  and  the  defendant  No.  1  are  Private  Limited 

Companies  incorporated  under  the  Companies  Act,  the 

defendant No.2 is  a Commission Agent of the defendant No.1 

and the defendant No. 3 is a business concern having place of 

business  at  G.S.  Road,  Guwahati  in  the   district  of  Kamrup. 

Further submission of the plaintiff is that on last 19-07-03 the 

defendant  No.1  booked  a  consignment  of  loose  G.I.  Pipe 

weighing 14670 Kgs. through the defendant No.2 for dispatching 

from Delhi to Guwahati vide consignment Note No. 3120 dated 

19-7-03 and the agreed freight of Rs.  36,399/- was to be paid 

at the time of taking delivery at Guwahati and the defendant No. 

3 was shown as consignee. Further averment of the plaintiff is 

that at the time of taking delivery of the consignment for the 

purpose  of  carriage,  the  defendant  No.2  handed  over  the 

duplicate  copy of  invoice-cum-excise  gate  pass  issued  by the 

Mubarikpur Office of the defendant No.1 and delivery note issued 

in favour of the defendant No.3 to the plaintiff but during transit, 

the  aforesaid  consignment  was  detained  at  U.P.  Border  (T.P. 

Nagar, (Gaziabad) by the Sales Tax Authorities, U.P. on 19-07-

03 for variation in the quantity recorded in Consignment Note 

and  Invoice.  According  to  the  plaintiff,  the  said  fact  was 

immediately intimated to the defendant No.2 but the defendant 

No.2 instead of getting released the goods from the Sales Tax 

Authorities, locked the Godown of the plaintiff at U.P. Border on 

8-9-03 and the said lock was unlocked on 11-09-03 by the Sales 

Tax Authorities and on instigation by the defendant No.2 they 

seized and took away all the goods. On appeal before the U.P. 

Sales Tax Tribune Bench 2, Gaziabad, the plaintiff could release 

the goods on 17-10-03 by making payment of Rs. 37,000/- as 

security  and  the  said  process  of  releasing  goods   incurred  a 

heavy expenditure of about Rs.40,000/- of the appellant besides 

expenditure   incurred   in  traveling  to  and  from Guwahati  to 

Gaziabad by  its  Managing Director  and other  employees.  The 

plaintiff also submits that the entire  episode was duly intimated 
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to the defendant No. 1 in writing but they did not extend any 

help to the plaintiff, however, the appellant  carried the goods 

under consignment to Guwahati on 6-11-03 and the same was 

lying in the Godown of the plaintiff and though the respondent 

Nos. 1 and 2 were duly intimated over telephone to take delivery 

of the consignment by making payment of Rs.2,77,000/- with 

demurrage charges of Rs. 5/- per day per quintal w.e.f. 4-08-03 

as  per   the  condition of  the  consignment  note  till  delivery  is 

taken  but  the  defendant  had  not  taken  any  action  and 

subsequently, on 25-11-03 the plaintiff was served with a notice 

issued by the advocate of the defendant No. 2 with a photocopy 

of a forged and fabricated Consignment Note No.320 dated 19-

07-03 in respect of 7530 Kgs. of loose G.I. Pipes alleged  to have 

been  issued  by  the  plaintiff  and  by  the  aforesaid  notice,  the 

defendant No.2 demanded a sum of Rs. 8,10,500/-. Therefore, 

the plaintiff apprehending that the defendants at any time may 

take delivery of the Consignment in question by force without 

making the payment of the dues calculated by the plaintiff at Rs. 

4,01,959/-.  Hence,  the  instant  suit  was  filed  for  decree  of 

declaration, realization of money and permanent injunction.

The  defendants  duly  contested  the  suit  by  filing 

written  statement  stating  inter  alia  that  the  suit  is  not 

maintainable in its present form in as much as the same is not 

signed  and verified  by competent  person.  According to  them, 

two Consignments of G.I. Pipes were booked for carriage on 19-

07-03  with  the  plaintiff  to  be  delivered  at  Guwahati.  One 

Consignment was for 14670 Kgs. and another for 7530 Kgs. and 

the plaintiff issued Consignment Note being No. 3120 dated 19-

07-03 and 320 dated 19-07-03 respectively.  According to the 

answering defendants  the  plaintiff  concealed  the  Consignment 

Note No. 320 for 7530 kgs., as such, being guilty of suppression 

of materials facts is not entitled to get any relief. Hence, they 

prayed to dismiss the suit with cost.
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3. Upon the above pleadings of the parties, the following is-

sues were framed:

1) Whether this Court has jurisdiction to try the suit?

2) Whether there is any fault on the part of the plaintiff 

for non-delivery of G.I. Pipes involved in the suit to 

the defendant No. 3 at Guwahati?

3) Whether the defendant No.1 and 2 had given incor-

rect invoice of the quantity dispatched issued by the 

Mubarakpur Office of the defendant No. 1?

4) Whether the plaintiff is entitled to get decree for in-

terest @ 12% per annum?

5) To what other relief/reliefs the parties are entitled?

4.            In course of trial, the plaintiff side adduced evidence 

of P.Ws and also produced documentary evidence in support of 

his claim. The defendant side though did not adduce any oral 

evidence by examining D.W. but  exhibited several  documents 

during cross examination of P.W.1. After hearing arguments ad-

vanced by learned counsels for both the parties, the learned trial 

judge delivered the judgment on last 23-10-2003 and decreed 

the plaintiff’s suit with costs.    

5. Being highly aggrieved by and dis-satisfied with the 

impugned  judgment  and  decree  dated  23-10-2003  passed  by 

learned Civil Judge (Senior Division) No.2, Kamrup at Guwahati, 

in Title Suit No. 317/03 the present appellant has preferred this 

appeal on the following grounds amongst others :-

i) For that the impugned Judgment and decree dated 

23-10-2006 is bad in law and facts, absolutely per-

verse, beyond the pleadings, biased, arbitrary, illeg-

al, without jurisdiction, based on surmise and con-
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jectures and null and void and liable to be set aside 

and quashed.

ii) For that the learned trial court had committed gross 

error  and  illegality  in  passing  the  impugned Judg-

ment and decree dated 23-10-06 and has passed the 

same without applying Judicial mind and in a most 

whimsical  and  mechanical  manner  and  hence,  the 

impugned Judgment and decree passed by learned 

trial Court caused the failure of justice and liable to 

be set aside and quashed.

iii) For that the learned trial court failed to consider all 

the pleadings of both the parties hereto as pleaded 

before the learned trial court as such the impugned 

judgment and decree dated 23-10-06 is  not main-

tainable and liable to set aside and quashed.

iv) For  that  the  finding  recorded  by  the  learned  Trial 

Court while deciding the Issue Nos. 2 and 3 are ab-

solutely erroneous, perverse and biased  in as much 

as the learned Trial Court has failed to consider the 

evidences as well as documents/exhibits available  in 

the record while deciding the issues relating to the 

question of non delivery of G.I. Pipes and regarding 

the incorrect  invoice of the quantity dispatched is-

sued by the Mubarakpur Office of the defendant No.1 

and the learned Trial Court totally failed to consider 

that it is specifically pleaded that the defendant nev-

er agreed to pay the freight and demurrage as ap-

plicable in the instant case and as well as other ex-

penses as incurred by the appellant/plaintiff and did 

not produce the consignee copy of the consignment 

note in question and also    failed to consider that 

the  balance quantity  of  the  invoice  i.e.  7530 Kgs. 

G.I. Pipes have been misappropriated by the defend-
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ant No.2 at Delhi out of the total quantity as shown 

in the invoice. As such, the impugned judgment and 

decree dated 23-10-06 is not sustainable in law and 

liable to be set aside and quashed.

v) For that the finding recorded by the Ld. Trial Court, 

while deciding the issue Nos. 4 & 5 are absolutely er-

roneous,  perverse  and biased  in  as  much as  the 

learned Trial Court had not discussed the issue Nos. 

4 and 5 totally and as such, the impugned Judgment 

and decree dated 23-10-06 is bad in law and facts 

and liable to be set aside and quashed.

vi) For that the finding recorded by the Ld. Trial Court, 

while deciding the issue No. 6, itself is sufficient to 

decree the suit of the plaintiff but the Learned Trial 

Court, in a most whimsical and mechanical manner 

dismiss the suit of the plaintiff and as such, the im-

pugned Judgment and decree dated 23-10-06 is li-

able to be set aside and quashed.

vii) For that in any view of matter, the impugned Judg-

ment and decree dated 23-10-06 is bad in law and 

facts,  nullity,  perverse,  biased,  one  side,  actuated 

with malice, arbitrary, without jurisdiction, devoid of 

any merit and liable to be set aside and quashed etc.

6)           During hearing of the appeal, the appellant filed  an 

application Under Order 41, Rule 27 read with Section 151 of the 

C.P.C. praying for adducing additional evidence in this appellate 

court and submitted that during pendency of the present appeal, 

the appellant/plaintiff has come to know certain new facts and 

have found some of the relevant documents pertaining to the 

merit of the case and in spite of due diligence, those facts and 

documents were not within the knowledge and possession of the 

appellant during pendency of the suit and as such, to adjudicate 
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the matter effectively and completely and those documents are 

very much necessary in this court. The appellant also submits 

that  during pendency of  the suit  it  has failed to  produce the 

official  booking  register  of  U.P.  Border,  Delhi  in  spite  of  due 

diligence as the booking and transit register was misplaced in 

the Godwon of the appellant due to illegal locking of the Godwon 

and office of the appellant  by respondent No. 2.The said petition 

Under Order 41, Rule 27 read with Section 151 of the C.P.C. was 

registered as a misc case and the respondent as opposite party 

filed objection in the said misc case submitting that the petition 

praying for adducing additional evidence is not maintainable  in 

as much as the  petition praying for adducing additional evidence 

in appellate stage is false and mischievous in nature and outside 

the scope of Order 41 Rule 27 of the Code and also against the 

principles  of  law  and  the  norms  of  justice.  The  respondent 

further denied the facts that the booking register was misplaced 

in the Godown of the appellant due to locking of the Godown and 

office of the appellant by the respondent No.2  and the appellant 

has made lame excuses at his own will with a malafide intention 

just  to create  false and fabricated grounds  for  filing petition 

Under Order 41, Rule 27 read with Section 151 of the C.P.C.

6. In  view  of  the  petition  praying  for  adducing 

additional evidence  Under Order 41, Rule 27 read with Section 

151 of the C.P.C. filed by the appellant, I proceed to hear both 

the contesting parties on the said petition along with the appeal 

itself.  I have also perused the impugned Judgment, the plaint, 

written  statement  and  the  evidence  oral  and  documentary 

adduced by the contesting parties.

Now,  the  point  for  decision  is  –  whether  the 

impugned Judgment and decree appealed against is sustainable 

in  law  and  whether  the  appellant  can  be  allowed  to  adduce 

additional evidence  at this stage of appeal? 
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7.  My  findings  and  reasons  thereof  are  as 

follows :- 

8)         The learned counsel for the appellant submits that 

the learned Trial Court while dismissing the suit observed that 

the appellant has not produced their official record in connection 

with  the  Consignment  Note  No.320  dated  19-07-03  and  vide 

Likhit  Nibedden  before  the  Trade  Tribunal  Bench  II  nd 

Ghaziabad,  the  plaintiff  admitted  that  rest  of  the  goods 

measuring  7530  Kg  is  lying  in  the  godown  of  the  appellant. 

According  to  the  learned  counsel  for  the  appellant,  during 

pendency  of  the  suit,  the  plaintiff  has  failed  to  produce  the 

official  booking  register  of  U.P.  Border,  Delhi  in  spite  of  due 

diligence as the booking and transit register was misplaced in 

the Godwon of the appellant due to illegal locking of the Godwon 

and office of the appellant  by respondent No. 2. and suddenly 

,after long search of the said register, the appellant could trace 

out the same during the pendency of the appeal, wherein after 

Consignment  Note  No.3119  dated  9-07-03,  the  Consignment 

Note  No.3120  dated  19-07-03  was  issued  and  thereafter 

Consignment  Note  No.3121  dated  2-08-03  was  issued  but 

nowhere, in the said register there is any Consignment Note No. 

320 dated 19-07-03 and as such, discovery of said documents is 

new and relevant for deciding the  real question in controversy. 

The  learned  counsel  for  the  appellant  further  submits  that 

respondent No. 2 and 3 has filed Likhit Nibedden in the suit and 

though  the  P.W.  1  inadvertently  admitted  the  said  Likhit 

Nibedden  but  the  said  Likhit  Nibedden  was  prepared  by  Sri 

Brijesh Johari, Advocate at the behest of the respondents and in 

fact for preparation of the said Likhit Nibedden, no instruction 

were  obtained  by  the  said  Brijesh  Johari,  Advocate  from the 

Directors  of  the  appellant  and  the  appellant  came  to  know 

regarding misinterpretation of the facts in the Likhit Nibedden 

from certified copy of the entire record of the appeal No. 13-A-

6/595/03 filed in the court of learned Trade Tax Tribunal Bench 
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IInd Ghaziabad and on the basis  of  document dated 9-09-03 

sent  by  the  respondent  No.1  to  M/S Ajay  Transport  Co.  Ltd. 

Delhi, wherein all the alleged quantity of loose G.I. Pipes and its 

description were given and respondent No. 2 and 3 by hatching 

conspiracy  in  collusion  with  the  respondent  No.  1  and  the 

employee of the appellant had wrongly advised said Advocate Sri 

Brijesh Johari for preparing the said Likhit Nibedden and such 

facts are also came to the knowledge of the appellant recently. 

Further submission of the appellant is that the appellant 

had received only loose G.I. Pipes measuring 14,670 Kg  from 

the  respondent  vide  Consignment  Note  3120  dated  19-07-03 

and appellant had never received G.I. Pipes measuring 7530 Kg 

from the respondents and as such, the claim of the respondent 

that they had given loose G.I. Pipes measuring 22,200 Kg to the 

appellant  is  a  false  statement  and  the  respondent  wrongly 

mentioned in Excise Gate Pass dated 4-07-03 with quantity of 

G.I. Pipes measuring 22,200 Kgs. Vide Consignment Note 3120 

dated  19-07-03  and  the  employee  of  the  appellant  of  Delhi 

Branch  in  collusion  with  the  respondents  accepted  the  less 

quantity of goods in comparison of the invoice cum excise gate 

pass  dated  4-07-03  with  preplanned  design  to  implicate  the 

appellant  for  wrongful  gain  and  above  facts  are   subsequent 

development and the document filed herewith have come to the 

possession of the appellant during the pendency of the instant 

appeal and in spite of the due diligence same were not in the 

knowledge and possession of the appellant during the pendency 

of the suit and could not produced before the learned Trial Court. 

According  to  the  learned  counsel  for  the  appellant,  the 

abovementioned facts and documents traced out subsequently 

are  very  much  essential  for  deciding  the  real  question  in 

controversy  between  the  respondent  and  the  appellant.  He, 

therefore, prays for allowing the appellant to adduce additional 

evidence  in  this  appellate  Court  and  on  basis  of  additional 
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evidence to set aside the impugned judgment and decree passed 

by the learned Court below.   

          Resisting the submissions made by the learned 

counsel for the appellant, the learned counsel for the respondent 

submits  that  the  learned  Court  below has  rightly  passed  the 

judgment and decree  dated 23-10-06 in Title Suit No. 317/2003 

and  dismissed  the  plaintiff’s  suit  in  conformity  with  law  and 

hence,  there  is  no  reason  to  interfere  with  the  impugned 

judgment and decree passed by the learned Court  below. He 

also submits that two Consignments of G.I. Pipes were booked 

for  carriage on 19-07-03 with  the plaintiff  to  be delivered  at 

Guwahati and out of the said two consignment, one Consignment 

was for 14670 Kgs. and another for 7530 Kgs. and the plaintiff 

issued Consignment Note being No. 3120 dated 19-07-03 and 

320 dated 19-07-03 respectively but the appellant concealed the 

Consignment Note No. 320 for  7530 kgs.,  hence, the plaintiff 

being guilty of suppression of materials facts is not entitled to 

get  any  relief.  The  learned  counsel  for  the  respondent  also 

submitted  that  the  petition  filed  by  the  appellant  praying  for 

allowing to adduce additional evidence is not maintainable, false 

and mischievous in nature and outside the scope of Order 41 

Rule 27 and against the principles of law and against the norms 

of justice and the application was filed without legal sanctity and 

also  without  justified  cause.  The  learned  counsel  for  the 

respondent  further  submits  that  the  story  concocted  by  the 

appellant that during the pendency of the suit, the appellant in 

spite of due diligence could not find the official booking register 

of U.P. Border, Delhi as the booking register was misplaced in 

the Godown of the appellant due to locking of Godown and office 

of the appellant by the respondent No. 2 is highly improbable 

and the appellant has made out lame excuses at his own will 

with a malafide intention just to create a false and fabricated 

grounds for filing petition for adducing oral evidence in this stage 

and there is no occasion or possibility of locking the premises of 
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appellant by answering respondent. The learned counsel for the 

respondent  again  argued  that  during  trial  of  the  suit,  the 

appellant had full knowledge about the entire documents relating 

to the transportation of the consigned goods and now he can not 

be allowed to submit the same at the stage of appeal and the 

documents  which  the  appellant  wanted  to  prove  now  is  not 

necessary for final adjudication of the matter in controversy. The 

learned counsel for the respondent further submits that in para 5 

of the plaint, the plaintiff  specifically pleaded about filing  the 

appeal  before U.P.  Sales Tax Tribunal,  Bench-2, Gaziabad,  by 

engaging an advocate and releasing of goods by such order of 

Tax  Tribunal  and  hence,  the  plea  of  the  appellant  that  the 

Advocate Mr. B. Johari was not engaged by the appellant and for 

preparation  of the Likhit Nibedden, no instruction were obtained 

by the said Brijesh Johari, Advocate from the Directors of the 

appellant can not be accepted now. The learned counsel for the 

respondent further pointed out that the Consignment Note No. 

3120 dated 19-07-03 and 320 dated 19-07-03 are proved to be 

the hand writing of one and same person who did not record the 

consignment  Note  320  dated  19-07-03  in  the  transit  register 

with an oblique motive and for saving the duty of transport, the 

appellant  deliberately  created  this  separate  consignment  note 

without  making  the  entry  in  the  transit  register.  Further 

submission  of  the  learned  counsel  for  the  respondent  is  that 

learned Trial Court dismissed the suit not only on two points but 

after full consideration of the contention of both the parties and 

after  proper  appreciation  of  evidence  available  in  record  and 

found that the plaintiff received 22,200 Kgs of G.I. Sheets for 

dispatching  from  Delhi  to  Guwahati  but  the  plaintiff  has 

suppressed  the  material  facts  as  to  the  quantity  of  the 

consignment in question and as such, learned trial Court rightly 

dismissed the plaintiff’s suit. Hence, he prays for dismissing the 

petition  Under Order 41, Rule 27 read with Section 151 of the 

C.P.C. and the present  appeal and for affirming the impugned 

judgment  and decree passed by the learned Court below.
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8.  I  have  given  my  anxious  and  thoughtful 

consideration  as  regards  the  rival  submission  raised  by  the 

learned counsels for both sides. I have carefully examined the 

plaint,  the  written  statements  and  also  the  evidence  of  the 

plaintiff adduced in Title Suit No.186 of 1996. I also perused the 

impugned  judgment  and  decree  passed  by  the  learned  Trial 

Court. Now, so far the prayer for adducing additional evidence in 

appellate stage concerns, it is seen that Section 107 (1) (d) as 

well as Order 41 Rule 27 of the Code of Civil Procedure made 

provisions for  adducing additional evidence in appellate court 

subject to such conditions and limitation as may be prescribed. 

Order 41 Rule 27 of CPC reads as follows : -

           “27.  Production  of  Additional  evidence  in  

Appellate Court . – (1) The parties to an appeal shall not  

be entitled to produce additional evidence, whether oral  

or documentary, in the Appellant Court. But if – 

(a) The Court from whose decree the appeal  

is preferred has refused to admit evidence 

which ought to have been admitted, or  

[(aa) the party seeking to produce additional  

evidence,establishes that notwithstanding 

the  exercise  of  due  diligence,  such 

evidence was not within his knowledge or  

could  not,  after  the  exercise  of  due 

diligence, be produced by him at the time 

when  the  decree  appealed  against  was 

passed, or

(b) the  Appellate  Court  requires  any  docu-

ment to be produced or any witness to be 
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examined to enable it to pronounce judg-

ment, or for any other substantial cause, 

the  Appellate  Court  may  allow  such  evidence  or  

document to be  produced, or witness to be examined. 

 

(2) Wherever additional evidence is allowed to 

be  produced  by  an  Appellate  Court,  the  Court  shall  

record the reason for its admission.”     

In Mahavir Singh –Vs- Naresh Chandra, reported 

in AIR 2001 SC 134, the Hon’ble Apex Court observed as 

follows:-

“Principal to be observed ordinarily is that the 

appellate Court should not travel outside the record of the  

lower  Court  and  can  not  take  evidence  in  appeal.  

However,  Section  107(b)  CPC  is  an  exception  to  the  

general rule and additional evidence  can be taken only  

when the conditions and limitations laid down in the said 

rule are found to exist. The Court is not bound under the  

circumstances  mentioned  under  the  rule  to  permit  

additional evidence and the parties are not entitled, as of  

right, to the admission of such evidence and the matter is  

entirely in the discretion of the Court, which is, of course,  

to be exercised judiciously and sparingly. The expression 

“to  enable  it  to  pronounce  judgment  or  for  any  other  

substantial cause” means ability to pronounce a judgment 

satisfactory to the mind of the Court. It is only a lacuna in  

the  evidence  that  will  empower  the  Court  to  admit  

additional evidence.” 

In  K.  Venkataramaiah  –Vs-  A.  seetharama 

Reddy reported in AIR 1963 SC 1526, it was further held-

“There may well be cases where even though 

the Court finds that it is able to pronounce the judgment  
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on the state of record as it is, and so it cannot strictly say 

that  it  requires  additional  evidence  to  enable  it  to  

pronounce  the  judgment,  it  still  considers  that  in  the  

interest  of  justice  something  which  remains  obscure 

should be filled up so that it can pronounce its judgment  

in a more satisfactory manner. Such a case will be one for  

allowing  additional  evidence  for  any  other  substantial  

cause under Rule 27(1) (b) of the Code.”

                       In another case law  Surjya Kanta –vs- 

Jagabandhu, reported in AIR 1966 Tri 17, it was held that:-

                        “ Where an important document on which 

the decision of the case was hinged not filed in the lower  

Court by the negligence of the lawyer, such document can 

be admitted at the  appellate stage to meet the ends of  

justice”

                       Now, taking the suit in hand, it is seen that the 

appellant took the plea that during pendency of the suit before 

learned Trial Court, the plaintiff has failed to produce the official 

booking register of U.P. Border, Delhi in spite of due diligence in 

as much as the booking and transit register was misplaced in the 

Godwon of the appellant due to illegal locking of the Godwon and 

office  of  the  appellant   by  respondent  No.2  and  after  long 

search,  the  appellant  has  traced  out  the  said  transit  booking 

register during the pendency of the appeal.  The learned counsel 

for  the  appellant  further  submits  that  nowhere  in  the  said 

booking and transit register, there is no such Consignment Note 

No.320 dated 19-07-03 was entered and as such, the discovery 

of  said  documents  is  new  and  relevant  for  deciding  the  real 

question in controversy between the parties and in spite of  due 

diligence, the booking and transit register could not be traced 

out  by  the  appellant  during  trial  of  the  suit.  The   appellant 

further took the plea that respondent No. 2 and 3 has filed Likhit 
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Nibedden in the suit and P.W. 1 inadvertently admitted the Likhit 

Nibedden but said Likhit Nibedden was prepared by Sri Brijesh 

Johari,  Advocate  at  the  behest  of  the  respondents  and  no 

instruction  was  obtained  by  the  said  Brijesh  Johari,  Advocate 

from the Directors of the appellant for preparation  of the Likhit 

Nibedden and such facts are also came to the knowledge of the 

appellant recently. After considering the facts and circumstances 

of the present suit and after carefully scrutinizing the copies of 

the document which the appellant wanted to prove now, I, find 

that the document i.e. the official booking register of U.P. Border 

of  the  plaintiff  company will  not  any  way  help  this  Court  to 

pronounce  the  judgment  in  a  different  and  more  satisfactory 

manner due to non mentioning of the consignment Note No.320 

dated 19-07-03 in the transit register than the judgment which 

ought to be pronounced on basis of existing documents which 

already  proved in  the  suit.  Further  from evidence  and cross-

examination of P.W.1-Sri Dinanath Mourya, it is seen that this 

P.W.  during  his  cross-examination  categorically  admitted  that 

when  the  goods  were  detained  and  seized  by  the  Sales  Tax 

Authorities  at  U.P.  Boarder,  the  Advocate  of  the  plaintiff 

company, namely, one Mr. Brijesh Johri filed an appeal before 

Trade  Tax  Tribunal,  Bench  No.II,  Ghaziabad  and  the  plaintiff 

company  also  submitted  the  Likhit  Nibedan  before  the  said 

Tribunal  through their  advocate  Mr.  Brijesh  Johri.  Hence,  the 

plea of the appellant that the Advocate Mr. B. Johari was not 

engaged by the appellant and no instruction were obtained by 

the  said  Brijesh  Johari,  Advocate  from  the  Directors  of  the 

appellant  for  preparation  of  the  Likhit  Nibedden  is  not 

sustainable at this stage of appeal. That being the position, I am 

of the opinion that this is not a fit case to allow the appellant to 

adduce  additional evidence Under Order 41 Rule 27 of C.P.C. 

regarding the  facts asserted in the petition praying for adducing 

additional  evidence  in  this  appellate  Court.  Under  the  above 

circumstances, I,  hereby proceed to decide the question as to 

the  legality  and  correctness  of  the  impugned  judgment  and 
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decree appealed against on basis of the materials available in 

the record.

                In  the  instant  suit  it  appears  that  the 

plaintiff/appellant based its claim on the ground that they were 

served with an advocate’s notice in respect of Consignment Note 

No.320 dated 19-07-2003 in respect of 7530 Kgs. Of G.I. Pipes 

which  the  plaintiff  company  never  received  for  delivery  at 

Guwahati.  The appellant submitted that the finding recorded by 

the Ld. Trial Court while deciding the Issue Nos. 2 and 3 are 

absolutely erroneous, perverse and biased  and the learned Trial 

Court  has  failed  to  consider  the  evidences  as  well  as 

documents/exhibits available before it while deciding the issues 

relating  to  the   question  of  non  delivery  of  G.I.  Pipes  and 

regarding the incorrect invoice of the quantity dispatched issued 

by the Mubarakpur Office of the defendant No. 1. After going 

through the evidence and cross-examination of P.W-1, it is seen 

that this P.W. specifically admitted that the Likhit Nibedan which 

was exhibited under Ext.  F was filed by the plaintiff  company 

before Trade Tax Tribunal, Bench No.II, Ghaziabad where it was 

mentioned  that  22,220  Kgs  of  G.I.  Sheets  were  delivered  to 

them  for  carriage  while  the  documents  under  Ext.  “B”  and 

Ext.“C” also shows that 22,220 Kgs of G.I. Sheets were received 

by the plaintiff company for dispatching the same from Delhi to 

Guwahati. The P.W.1 also admitted in his cross-examination that 

the  plaintiff  company used  to  prepare  consignment  note  with 

four copies and one copy each for consignor, consignee, driver 

and  for  office  record  of  the  plaintiff  company.  The document 

under Ext. H relates to the consignment Note No.320 dated 19-

07-2003 and it is the copy with the consignee.  The admitted 

position is that the appellant took delivery of 14670 Kgs of G.I. 

Sheets for dispatching from Delhi to Guwahati. The documents 

under Ext.  “B”,  Ext.“C” and Ext.”H” having sufficiently proved 

that  22,220 Kgs of  G.I.  Sheets  were received by the plaintiff 

company  for  dispatching,  it  can  be  safely  held  that  the 
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consignment Note.320 dated 19-07-2003 in respect of remaining 

7530  Kgs  of  G.I.  Pipes  was  also  prepared  by  the  Plaintiff 

company  but  subsequently,  the  Plaintiff  company  had 

suppressed  material  facts  regarding  quantity  of  the  disputed 

consignment  to  get  relief  in  the  suit.  In  view,  of  above 

discussions  and  observation,  it  is  seen  that  the  learned  trial 

court  has  not  committed  any wrong while  deciding  the  Issue 

Nos.2 and 3, hence, the findings of learned Trial Xourt regarding 

those issues do not suffer from any illegality or irregularity and 

the same need not be interfered with in this appeal.

8. Now, regarding issue No.1 it is seen that the learned 

Trial Court decided the said Issue on basis of pleadings of the 

parties  and  after  full  discussion  of  the  law  relating  to  the 

jurisdiction of a Civil Court as laid down in the Code and rightly 

decided that the said Court has jurisdiction to try the suit and 

hence, I find nothing wrong in the findings of learned Trial Court 

while deciding  Issue No.1.  

      

9. Now, so far Issue Nos. 4 and 5 are concerned, it is 

seen that the learned Court below decided these two issues on 

the basis of the observations and discussions made in Issue Nos. 

2 and 3 and in conformity with law and I have found nothing 

illegality or infirmity in the  findings of the learned Trial Court 

regarding the aforesaid issues. 

Thus, from the above observations, it  is seen that 

the learned trial Court has not committed any error of law and 

facts while deciding the Issues in  Title Suit No. 317/2003 and 

therefore,  the  impugned judgment  and decree  passed  by  the 

learned trial Court do not suffer from any infirmities or illegalities 

and hence, the same is need not required to be interfered with 

by this appellate Court.   
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       O       R      D      E       R.

10. In the result, the appeal is dismissed on contest. The 

impugned Judgment  and decree  dated  23-10-2006 passed by 

learned Civil Judge (Senior Division) No.2, Kamrup at Guwahati 

in  Title Suit No. 317/2003 is hereby affirmed.

The parties shall bear their own cost. 

Prepare decree accordingly.

Send back the L.C.R. with a copy of this judgment to 

the court below.  

 Judgment is pronounced in an open court, written 

on separate sheets and enclosed with the case record.

The Judgment is delivered, given under my hand and 

the seal of this court and I signed and delivered this judgment 

on this day of 18th Day of April 2012 at Guwahati. 

(Mrs.H.D.Bhuyan) 
Addl.DistrictJudge,   
(F.T.C.No.1)   
Kamrup, Guwahati.
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