
Title Suit No. 196/06

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.2, Guwahati

                           Present :- Mrs Audri Bhattacharyya.
                                           The 8th  day of May, 2012.

Title Suit NO   196/06

 Shri Bibekananda Das.......Plaintiff(s)/Petitioner(s)
        -Versus-

ShriChandra Gupta and others.....................Defendant(s)/Opp. Party(ies)
           

Title Suit No. 196/06

Give dated or dates This Suit/Case coming on for final

hearing on 10-04-2012 in the presence of

Shri Hemanta Sharma............................................. Advocate(s) for Plaintiff.
 

Mr Adbus Sattar}
Mr Zubain Mukhit}…............................................Advocate(s) for Defendant.

and having stood for consideration to this day, the Court

delivered the following judgment:
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JUDGMENT

               This is a suit for eviction of the defendants/ Tenant , his men , agent  

etc from the suit premises on ground  of  default and  for recovery of arrear 

rent. The case of the plaintiff in brief is as follows:-

             The plaintiff purchased a plot of land measuring 1 Bigha 2 katha 

covered by Dag No. 1002 and 343 of K.P.Patta No. 27 situated in the village 

Amsuing under Mouza Panbari in the district of Kamrup, Assma. The land 

was purchased from one Rabi Pran Tanti and Smti Birosi Tati by registered 

sale deed. Out of the said land the area 1 Bigha is covered by dag No. 343 and 

the remaining 2 Katha falls in dag No. 1002. The entire land was mutated in 

the  name  of  the  plaintiff  and  the  Jammabandi  was  accordingly  corrected 

thereby entering the name of the plaintiff. There was no objection when the 

name of the plaintiff was mutated. The plaintiff stepped into possession after 

purchase and he gradually developed the land and constructed a house for his 

dwelling  purpose  in  part  of  the  land.  The  plaintiff  also  constructed  some 

houses for rental purposes. The plaintiff in need of money sold 1 Katha of 

land to his tenant Smti Mina Pantati, Shri Bhagya Pantati and Smti Saraswati  

Pantati jointly and another tenant Ram Prasad Pradhan proposed to purchase 5 

lechas  from  Dag  No.343.  Another  two  tenants  proposed  to  purchase 

remaining 17 lechas of land from Dag No. 1003 and the said agreement for 

sale was registered. The defendants are also monthly tenants of the plaintiff. 

And tenancy was commenced from the Year 1997. The areas with the rented 

house lying in the respective plot of the tenants/ defendants are 1 Katha 10 

lechas respectively. The house rented out to defendant No. 1 is R.C.C. House 

with 3 rooms and the house rented out  to defendant  No. 2 is also R.C.C. 

House with two rooms. The monthly rent was Rs. 1500/- for defendant No. 1 

occupying schedule A premises, Rs. 800/- for Schedule B ( suit premises) and 
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Rs.  700/-  for  Schedule  C suit  premises  occupied  by defendant  No.  3.  No 

receipt was issued by the plaintiff in respect of payment of house rent . The 

tenancy  was  for  a  period  of  11  months  and  got  renewed  thereafter  by 

implications. Initially the defendants paid the house rent regularly but in the 

first week of March, 2005 , when the house rent for the month of February , 

2005 was due , the defendants informed the plaintiff that the plaintiff was not 

the owner of the house and land and therefore house rent shall be deposited in 

the Court.  On 02-05-05 the plaintiff  was served with a notice by Learned 

Executive Magistrate under section 107 Cr.P.C. in connection with case No. 

249m/  05.  Thereafter  on  04-06-2005 the plaintiff  served notices  upon the 

defendants  through his  Advocate   to  quit  respective tenanted premises  for 

breach of covenant and for causing nuisance and annoyance to the plaintiff. 

The  defendants  defaulted  in  payment  of  arrear  rent  since  the  month  of 

February, 2005 till September, 2005. The defendants stored boulders and a 

gumty was also placed by them and as a result the tenants of the plaintiff had 

to shut down their business. Hence this present suit was filed .

       It is therefore prayed that decree may be passed for eviction  of the 

defendants,  his men and  agents,  employees,  or any other person claiming 

through him from the suit  premises mentioned in the schedule and for decree 

of  realization of  arrear  rent  of  Rs.  24,000/-  and with interest  on decreetal 

amount along with cost of the suit. 

               The defendant appeared after receiving summons and filed joint 

written statement wherein they challenger the maintainability of the suit on 

various grounds as there is no cause of  action for  the suit,  mis joinder of 

parties, suit is barred by principles of waiver , estoppel as well as by adverse 

possession. The defendants denied that they are the tenants of the plaintiff and 

that the plaintiff was ever the owner of the land or the houses in question. The 
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case of the defendant No. 1 and 3 is that since the days of their forefathers 

they are the occupiers of 1 Katha 5 Lechas of land each whereas in case of 

defndant No. 2 , , the executants of the power of attorney, Shri Kanhayalal 

Sah was  the occupier of 8 Lessa of land since the last 30 to 40 years.  It is 

reflected in the citha and the defendants and their forefathers built up their 

own  houses  and  are  dwelling  there  and  earning  their  livelihood  to  the 

knowledge of all in their own capacity and are in adverse possession to all 

who claims any title over the land. 

It is therefore prayed that the suit of the plaintiff be dismissed with cost. 

                Upon the pleadings of both the parties and the documents  

submitted, the following issues were framed by my predecessor. 

ISSUES:

1) Whether the suit is maintainable?

2) Whether there is any cause of action for filling of the suit?

3) Whether the suit is bad for misjoinder of parties?

4) Whether the defendants are tenants of the plaintiff?

5) Whether the defendants are  defaulters in payment of rent?

6) Whether the defendants are in possession of the suit premises for the 

last 35 to 40 years and whether they are entitled to any adverse claim in 

respect of suit premises?

7) To what relief/ reliefs the parties are entitled to?

 

              I have gone through the pleadings of both the parties, the evidence on 

record  and  perused  the  relevant  documents  and  also  considered  the 

submissions  made  by  the  learned  counsels  for  and  on  behalf  of  both  the 
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parties. The plaintiff and the defendant side  aduced evidence of 4 Witnesses 

each and they were cross examined.

DISCUSSIONS, DECISION, AND REASONS THEREOF:

       My decision on the above issues are as follows:-

Issue No. 1 :- 

This issue relates as to whether the suit is maintainable. 

The defendants have pleaded in their written statement that the suit is not 

maintainable but have not specifically stated  the reason as to  why the suit 

is not maintainable. The suit as is evident from the record is filed within 

the period of limitation and proper court fee is paid. Moreover there is a 

cause of action for the suit. Hence the suit is maintainable. 

This issue is decided in affirmative

Issue No. 2 :- 

This issue relates as to whether there is any cause of action for filling of the 

suit.

 

                        With regard to the cause of action, the Hon'ble Apex Court in 

Kunjan Nair Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 

3 SCC 277 held at para 16 as thus :

"the expression 'cause of  action'  has  acquired a  judicially settled meaning.  In the  

restricted sense 'cause of action' means the circumstances forming the infraction of the  

right  or  the  immediate occasion for  the  action.  In the  wider sense,  it  means the  

necessary conditions for the maintenance of the suit, including not only the infraction 

of  the  right,  but  the  infraction coupled with the  right  itself.  Compendiously  the  
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expression means every fact which would be necessary for the plaintiff to prove, if  

traversed, in order to support his right to the judgment of the Court.”

                In the present case before us the plaintiff narrated a bundle of  

facts  in his pleadings.  It  is stated therein that the defendant is a tenant 

under  the  plaintiff  and that  the  defendant  has  defaulted  in  payment  of 

house rent of the suit  premises and which has to be established by the 

plaintiff  to  get  relief  in the suit.  Moreover the name of the plaintiff  is 

mutated in respect of suit  land. On the other hand the defendant in his 

written statement submitted that he is no a tenant under the plaintiff and 

denied the relationship of landlord- tenant.

                   So, in my opinion there is cause of action for the suit. 

This issue is decided in affirmative.

Issue No. 3 :- 

This issue relates as to whether the suit is bad for misjoinder of parties’

 The defendants in their written statement have not stated as to who are the 

necessary parties to the suit who are not impleaded so as to make the suit a 

defective one and who are the misjoinders in the suit . On perusal of the 

pleadings of the plainiff , it is reflected that the suit is filed for eviction of 

the defendants on ground of defaulter and for recovery of arrear rent and 

only  those   defendants  are  made  party  against  whom the  plaintiff  has 

claimed relief in the suit.

Hence I am of the opinion that the suit is not bad for misjoinder of parties.

This issue is decided accordingly.

Issue No. 4 :- 
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This issue relates as to whether the defendants are tenants of the plaintiff.

PW1,Shri  Bibekananda  Das  stated  in  his  evidence  in  chief  that  he 

constructed some houses for rental purposes. The defendants are  monthly 

tenants of the plaintiff. And tenancy was commenced from the Year 1997. 

The areas with the rented house lying in the respective plot of the tenants/ 

defendants are 1 Katha 10 lechas respectively. The house rented out to 

defendant No. 1 is R.C.C. House with 3 rooms and the house rented out to 

defendant No. 2 is also R.C.C. House with two rooms. The monthly rent 

was Rs. 1500/- for defendant No. 1 occupying schedule A premises, Rs. 

800/- for Schedule B ( suit premises) and Rs. 700/- for Schedule C suit 

premises  occupied  by  defendant  No.  3.  No  receipt  was  issued  by  the 

plaintiff in respect of payment of house rent . The tenancy was for a period 

of 11 months and got renewed thereafter by implications. No rent receipt 

was issued to the defendants .

During  the  cross  examination  of  PW1  he  stated  that  he  had  no  tenancy 

agreement with the tenants nor there was any receipt  regarding payment of 

house rent to the him. He also stated during cross examination that he is an 

income  tax  payer  but  he  has  not  produced  any  document   to  prove  the 

payment of rent. 

The  evidence  in  chief   of   PW2 Shri  Nripen  Khaglari,  PW3,  Shri  Sujan 

Thakur and PW4 Shri Raj Pradhan was in tune with the evidence of pw1.

 PW3 deposed  in his chief that he  is one of the tenant of the defendant at 

present who runs a saloon shop of which the plaintiff is the landlord. 
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During his cross examination pw3 stated that he had started his saloon in the 

tenanted shop of the plaintiff since the Year 2001. 

 Pw3 failed to prove the quantum of rent paid and the particular terms and 

conditions of tenancy agreement to show that he is one of the tenants under 

the plaintiff. 

PW4 stated in his cross examination that the oral agreement of plaintiff and 

defendant took place in the Year 1997 but he was not present at the time of 

oral agreement. 

PW2 in his cross examination deposed that  he had seen the plaintiff’  sale 

deed  by which he purchased his plot of land but he did no see the same in the 

court on that particular date of  cross examination . He did not notice as to 

how many pages were there. 

Plaintiff did not exhibit the registered sale deed to prove the same. It is a 

cardinal rule of evidence that where written documents exist, they shall be 

produced as being the best evidence of their own contents. 

The plaintiff exhibited the following document in support of his suit:-

Exhibit 1 is the advocate notice sent to the defendants.

 Exhibit 1(1), 1(2) and 1(3) are the postal receipts.

The Exhibit  1 does not in any way prove that there is any relationship 

between  the  plaintiff  and  defendants  as  landlord-  tenant.  As  per  the 

contents of Exhibit 1 there is only demand from the plaintiff through his 

Learned Advocate asking the defendants to pay rent and deliver the vacant 
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possession of the suit premises to the plaintiff but is not in any way a proof 

to the existence of the said relationship.

Moreover Mutation does not confer any title-It only enables the person, in 

whose name mutation has been ordered, to pay land revenue-Hence  in 

absence of any contrary evidence, the order of mutation in favour of the 

plaintiff does not establish title. 

       Hence the plaintiff has failed to prove that defendants are tenants of the 

plaintiff.

 This issue is decided in Negative.

Issue No. 5 :- 

This issue relates as to whether  the defendants are  defaulters in payment 

of rent. 

As decided in issue No. 4, it is seen that the plaintiff has failed to prove 

that the defendant are tenants of the plaintiff. Hence the question of default 

in payment of rent to the plaintiff by the defendants does not arise as they 

are not the tenants. 

This issue is decided in negative.

Issue  No.  6  :-  This  issue  relates  as  to  whether  the  defendants  are  in 

possession of the suit premises for the last 35 to 40 years and whether they 

are entitled to any adverse claim in respect of suit premises.

 DW1 deposed in his examination in chief that One Kannhaiyalal Sah is 

the  owner  of  8  Lessa  of  land pertaining to  Dag No.  343 and 1002 of 

K.P.Patta No. 27 of Amsingh Jorabat and he constructed an Assma type 

house and let it to different tenants,like Lal Babu Singh, Sujan Thakur and 
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Shri Debabrata Bhowmik . As he was not in a position to look after the 

said  tenanted  rooms,  in  the  Year  2005  on  26-06-2005,  Kannhaiyalal 

executed a power of attorney bearing deed No. 645/05 in favour of DW1 

authorizing and empowering him to look after and supervise his property. 

Dw1 denied that he is a tenant under the plaintiff and submitted that he is 

residing  by  constructing  his  own  house.  Separate  proceedings  are 

instituted against the plaintiffs . DW1 exhibited the following documents.  

i) Exhibit  A is  the certified copy of General  Power  of  Attorney 

bearing  deed  No.  645  /05  dated  24-06-2005  executed  by 

Kanhayalal Sah in favour of Kamal Kant Singh.

ii) Exhibit B is the certified copy of Citha of Dag No. 343.

iii) Exhibit C is piece of paper containing settlement of dispute dated 

05-04-1985  executed  by  plaintiff  in  writing  in  favour  of 

Kanhayalal Sah.

iv) Exhibit D is the ordeer dated 06-09-77 passed in Misc J case No. 

n115/77-78  by  Shri  D.K.Sharma  ,  the  then  circle  officer  , 

Kamrup ata Guwahati.

v) Exhibit  E  is  the  electricity  bill  standing  in  the  name  of 

Kanhaiyalal Sah .

vi) Exhibit  F  is  the  summons  of  T.S.No.  283/07  issued  by  the 

Hon’ble Court of Munsiff No. 3 , Guwahati.

vii) Exhibit G is the notice in Misc J case 236/07 arising out of T.S. 

283/07.

viii) Exhibit H is the copy of plaint i T.S. 283/07.

During cross  examination  DW1 stated  that  in  Exhibit  B,  Kannhaiyalal 

along with nine others is shown as a occupier  and not owner. He also 
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stated that he has no documents like sale deed, Jammabandi citha in his 

name to prove his ownership. 

DW2, Shri Chandra Gupta Singh submitted in his chief that since the days of 

his forefathers he himself and defendant No. 3 are the occupiers of 1 katha 5 

Lessa of land each and the executant of power of Attorney of Exhibit A are 

the occupier of 8 lechas of land as reflected in Citha. He and his father has 

built up dwelling houses and thus claimed right over the suit land by way of 

adverse possession. 

DW3, Kalpana Powrel Stated in her examination in chief that she was in 

constructive possession of the suit land under Mouza Panbari for the last 

many years yet it was only in the Year 2000 that she bought the possession 

of the said land from its Riyot i.e. Prasanta Kumar Bhattacharjee for total 

consideration of price of Rs. 1,50,000/-.

DW3 stated in her cross examination that she had purchased Schedule C 

land from one Mukherjee. Mukherjee had his house over schedule C. But 

the sale deed is not exhibited.

Thus the claim of defendant No. 3 over the suit land by way of adverse 

possession is not maintainable as she had a sale deed in respect of the suit 

land though not exhibited properly.

            A person claiming title by adverse possession has to prove his 

possession is adequate in continuity, in publicity and in extent and a plea is 

required at the least to show when possession becomes adverse so that the 

starting point of limitation against the party affected can be found. It is 

also  to be taken into consideration that mere ignoring of the title  of any 
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person  claiming  right  will  not  be  enough.  That  has  to  be  animus 

possidendi.

 In view of the above discussions it is held that the defendants have failed 

to prove that they are in possession of the suit premises for the last 35 to 

40 years and  they are not  entitled to any adverse claim in respect of suit 

premises.

This issue is decided accordingly.

ORDER

The suit of the plaintiff is dismissed on contest with cost.

           The plaintiff is not entitled to get decree for eviction of the defendants 

from the suit  premises and is  not  entitled for  recovery of any arrear  rent. 

Hence plaintiff is not entitled to any relief as prayed for. 

        Prepare decree accordingly.

                Given under my hand and seal of the court on this the 8th day of 

May, 2012.

                                                                    Mrs Audri Bhattacharyya,

                                                               Munsiff No. 2, Kamrup
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Appendix

     List of Plaintiff witness:

i) PW1 Sri Bibekananda Das.

ii) PW2 Shri Nripen Khaglari.

iii) PW3, Shri Sujan Thakur.

iv) PW4 Shri Raj Pradhan

List of witness of the defendant

i) DW1,   Shri Kamal kant Singh.

ii) DW2,   Shri Chandra Gupt Singh.

iii) Dw3     Kalpana Powrel.

iv) DW4    Shri Nagendra Chetri.

List of documents filed by plaintiff :-

i) Exhibit 1 is the advocate notice sent to the defendants .

ii) Exhibit 1(1), 1(2) and 1(3) are the postal receipts.

List of documents filed by Defendants :-

ix) Exhibit  A is  the certified copy of General  Power  of  Attorney 

bearing  deed  No.  645  /05  dated  24-06-2005  executed  by 

Kanhayalal Sah in favour of Kamal Kant Singh.

x) Exhibit B is the certified copy of Citha of Dag No. 343.

xi) Exhibit C is piece of paper containing settlement of dispute dated 

05-04-1985  executed  by  plaintiff  in  writing  in  favour  of 

Kanhayalal Sah.

13

13



xii) Exhibit D is the ordeer dated 06-09-77 passed in Misc J case No. 

n115/77-78  by  Shri  D.K.Sharma  ,  the  then  circle  officer  , 

Kamrup at Guwahati.

xiii) Exhibit  E  is  the  elctricity  bill  standing  in  the  name  of 

Kanhaiyalal Sah .

xiv) Exhibit  F  is  the  summons  of  T.S.No.  283/07  issued  by  the 

Hon’ble Court of Munsiff No. 3 , Guwahati.

xv) Exhibit G is the notice in Misc J case 236/07 arising out of T.s. 

283/07.

xvi) Exhibit H is the copy of plaint i T.S. 283/07.

                                                            Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 2, Kamrup.
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