
Title Suit No 328/2010

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.2, Guwahati

                           Present :- Mrs Audri Bhattacharyya
                          The 25th day of April, 2012

Title Suit NO  328/2010
 Shri Jnanajit Choudhury........Plaintiff(s)/Petitioner(s)
        -Versus-

 Shri Kamal Chandra Dutta......................Defendant(s)/Opp. Party(ies)
            & others

Title Suit No. 328/2010

Give dated or dates This Suit/Case coming on for final

hearing on 26-03-2012  in the presence of

Shri Sarbeswar Das
                                        .................................... Advocate(s) for Plaintiff.
 

 Mr. S Ali                  ...........................................Advocate(s) for Defendant.
Mr. A Ikbal, P Bhagawati

and having stood for consideration to this day, the Court

delivered the following judgment:
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JUDGMENT

               This is a suit for declaration of permanent and mandatory injunction.

 The case of the plaintiff in brief is as follows:-

               The plaintiff is a businessman  by occupation and is engaged in 

Reliance Customer Service / Mobile store business . The plaintiff is a monthly 

tenant under the defendant in respect of a room measuring 286 sq feet of a 

building viz. Rajat Bhawan Noonmati covered by Dag No. 176 of the Patta 

No. 78 of ward No. 48 Ullubari Mouza in the Diarict of Kamrup( M ) Assam 

The plaintiff originally run the business of Customer Care Services / Mobile 

Store  as  franchisee  of  Reliance  Telecom  Ltd  since  the  month  of  April 

2004from  the  suit  premises  under  the  name  and  style  of  “  Waves 

Communication”  being  the  sole  proprietor  of  the  same.  At  the  time  of 

entering into tenancy both the parties executed Tenancy Agreement in respect 

of suit premises and the tenancy agreement had to be renewed every Year. As 

per the tenancy agreement the monthly rent was fixed at Rs. 1200/- per month 

besides the electricity dues and the same is to be paid by the plaintiff to the 

defendant  by  the  First  week  of  every  month.  The  plaintiff  also  paid  Rs. 

15000/- to the defendant as security which would be refunded to the plaintiff 

after termination of the tenancy agreement without interest.  At the time of 

commencement  of  tenancy  the  plaintiff  was  provided  with  supply  of 

electricity  by  the  defendant  to  the  suit  premises  through a   separate  sub-

meter  .  As  per  terms  of  tenancy  the  defendant  is  under  an  obligation  to 

continue the supply of electricity from ASEB to the plaintiff. The plaintiff has 

regularly  paid  the  monthly  rent  and  the  electricity  bills  /  charges  to  the 

defendants in cash as well as through account payee cheque as per mutual 

understanding and arrangement. In the month of April, 2010, the defendant 
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received the house rent by hand by issuing money receipt but when the rent 

for the month of April 2010 was tendered to the defendant on 05-05-10 and 

06-05-10 by the plaintiff, the defendant refused to accept the same . Finding 

no other way the plaintiff tendered lawful rent to the defendant through postal 

money order upto date. Though the defendant refused to receive the house 

rent by hand , he used to receive the electricity charge as before. It is further 

stated  in  the  plaint  that  after  taking  possession  of  the  suit  premises  the 

plaintiff invested a huge sum of money for interior decoration and spent more 

than Rs. 3,00,000/- to install new computers. That on the night of 8 th  August , 

2010 all of a sudden the defendant disconnected the electricity connection to 

the suit premises belonging to the plaintiff by removing the fuse in the sub- 

meter  in  respect  of  suit  premises  of  the  plaintiff.  Due  to  this  the  whole 

business of the plaintiff  becomes stand still  and the same on the verge of 

closure. It is therefore prayed by the plaintiff  to pass decree declaring that the 

plaintiff is a tenant under the defendant  and that the tenancy is still subsisting 

in respect of the suit premises and the plaintiff is entitled to enjoy all such 

facilities and amenities as laid down in Section 6 of the Assam Urban Areas 

Rent  Control  injunction  directing  the  defendant,  his  men,  agents,  men, 

employees etc. to perform his obligation by restoring the essential service of 

electricity to the suit premises and decree of permanent injunction directing 

the  defendants,  his  men,  associates,  from  interfering  with  the  peaceful 

possession of the plaintiff.

 Written statement was filed by the defendant wherein it is denied that the 

plaintiff had paid the house rent and the electricity charges regularly. There 

are several occasions where the defendant paid the house rent after the expiry 

of six months  and electricity charges after two to three months. It is stated by 

the  defendant  that  without  permission  of  the  defendant,  the  plaintiff  had 
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started construction of his own in the back side of the suit premises which 

was not a part of the suit premises. It is also stated in the written statement 

that  the  plaintiff  has  installed  one  separate  sub-  meter  and  fitted  an  Air 

Conditioner in the suit premises. The plaintiff had strongly objected to the 

same.  Further  the  plaintiff  had  not  refused  to  perform  any  mandatory 

obligation as per provision of law and as per agreement. It is therefore prayed 

to dismiss the suit of the plaintiff. 

Upon the pleadings of both the parties the following issues were framed by 

my predecessor.

ISSUES FRAMED:-

1. Whether there is any cause of action for the suit?

2. Whether  the  plaintiff  illegally  obtained  a  sub  meter  for  A.C. 

Connection?

3. Whether the plaintiff is entitled to get a decree as prayed for?

              I have gone through the pleadings of both the parties, the evidence on 

record  and  perused  the  relevant  documents  and  also  considered  the 

submissions made by the learned counsels, along with the written argument 

submitted by the plaintiff side. Each side adduced evidence of one witness 

and was cross examined.

 

DISCUSSIONS, DECISION, AND REASONS THEREOF:

       My decision on the above issues are as follows:-

ISSUE NO. 1 :- 
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           This issue relates as to whether there is any cause of action for the suit

            

 With regard to the cause of action, the Hon'ble Apex Court in Kunjan Nair 

Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 3 SCC 277 

held at para 16 as thus :

"the expression 'cause of  action'  has  acquired a  judicially settled meaning.  In the  

restricted sense 'cause of action' means the circumstances forming the infraction of the  

right  or  the  immediate occasion for  the  action.  In the  wider sense,  it  means the  

necessary conditions for the maintenance of the suit, including not only the infraction 

of  the  right,  but  the  infraction coupled with the  right  itself.  Compendiously  the  

expression means every fact which would be necessary for the plaintiff to prove, if  

traversed, in order to support his right to the judgment of the Court.”

                In the present case before us the plaintiff narrated a bundle of  

facts in his pleadings. It is stated therein that  the plaintiff is a tenant under 

the defendant  and that he  has never  defaulted in payment of house rent 

of the suit premises and electricity charges and hence entitled to enjoy all 

such facilities and amenities as laid down in Section 6 of the Assam Urban 

Areas Rent Control and is not liable to be evicted from the suit premises 

which has to be established by the plaintiff to get relief in the suit.  On the 

other hand the defendant in his written statement denied that the monthly 

rent as well as the electricity charges were not paid regularly and that he 

fitted an Air Conditioner in the suit premises without prior information to 

the plaintiff and hence his suit b dismissed.

                   So, in my opinion there is cause of action for the suit. This 

issue is decided in affirmative.
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Issue No. 2.

This issue relates as to whether the plaintiff illegally obtained a submeter 

for A.C. Connection. 

                     PW1 in his examination in chief stated that there are two sub 

meters  against  the  suit  premises,  one  sub-  meter  is  used  only  for 

connection  to  the  A.C.  machines  and  the  other  sub-  meter  is  used for 

remaining  connections  in  the  suit  premises.  In  response  to  the  interim 

order dated 19-08-2010 the defendant had restored   electricity connection 

but not fully. The defendant have restored electricity connection against 

one sub- meter which is used for light, fan, computer etc. . But the sub 

meter connection for A.C. is not restored by him. At present he has been 

running his business without A.C. 

PW1 submitted the following documents:-

1) Exhibit A is the electricity Bills for the month of April, 2010.

2) Exhibit B-I and B II are  the electricity Bills for the month of May, 

2010.

3) Exhibit C-I and C-II are  the electricity Bills for the month of June, 

2010.

DW1 stated in his evidence in chief that at the time of commencement of 

rental  agreement,  he  supplied  to  the  defendant  the  connection  of  basic 

amenities in the suit premises like electricity supply etc. through a separate 

sub- meter and also made it clear to him that electricity will be provided to 

him to meet the basic needs and not for running heavy electricals.  Further 

the plaintiff has installed an A/C in the suit premises without his consent 

and knowledge and to run the aforesaid A/C has installed a sub- meter 

behind his back.
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During the cross examination of DW1 he stated that he used to collect the 

charges for using the A/C till the same was used by the plaintiff .. The bill 

for the usage of A.C. Current was received by him in the month of June, 

2010.Exhibit C-II is the said Bill .

"101. Burden of Proof - Whoever desires any Court to give judgment 
as to any legal right or liability dependent on the existence of facts 
which he asserts, must prove that those facts exist. When a person is 
bound to prove the existence of any fact, it is said that the burden of 
proof lies on that person. "

                     In terms of the aforesaid provision, the burden of proving of  

fact lies with the party who substantially asserts the affirmative issues and 

not the party who denies it. This burden of proof never shifts although the 

onus of proof may shift.

 In the present case the defendant pleaded  that the A.C. Connection was 

taken without his  consent and hence the burden lies  on the plaintiff to 

show that the suit premises was given to him with the consent to use A.C. 

Connection and to install new submeter in this connection . Even in the 

pleadings of the plaintiff, the plaintiff did not whisper that he was given 

permission in any way to use the A.C. Connection in the suit premises. 

             Again the usage charge  of A.C. Cuurent  are  received by the 

defendant from the plaintiff for the period when the same was used as per 

exhibited documents of the plaintiff. At the same time it is noted that the 

charges payable for use of A.C. for the month of April 2010, May 2010 

and June 2010 are Rs.768.40/-,  Rs. 1026, and Rs. 2550/- which is a heavy 

amount and had it been not taken by thedefendant, the same would have to 

be paid from the pocket of the defendant. As per the electricity Act and 
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Rules and regulations, the electricity Bills are to be paid within a specific 

period irrespective  of  any dispute  between the landlord and his  tenant. 

Thus the receiving of electricity charges by the defendant , for the purpose 

of paying of electricity charges to the concerned authority on behalf of 

using the A.C. by the plaintiff  does not amount to giving of any kind to 

consent to the plaintiff for the  use of A.C.  Current in the suit premises.  

Hence the plaintiff has obtained a submeter for A.C. Connection without 

the consent of the defendant / Landlord and thus it is illegal.

Issue No. 3 :- 

This issue relates as to whether the plaintiff is entitled to get a decree as 

prayed for.

The pleadings of both the parties points to the fact that the plaintiff as of 

today in residing in the suit premises which belongs to the defendant and 

he is residing therein  in the capacity of a Tenant . Though the defendant 

has pleaded that the plaintiff has defaulted in the payment of monthly rent 

and that he used to pay the electricity charges for months together and has 

violated terms and conditions of tenancy , still it is not denied that he is a 

tenant under the defendant. Hence the tenant Landlord relationship subsist 

unless  he  is  evicted  by  order  of  Court  in  a  suit  for  eviction  of 

tenant/plaintiff.

 Hence the plaintiff is entitled for a decree of declaration that declaring 

that the plaintiff is a tenant under the defendant  and that the tenancy is 

still subsisting in respect of the suit premises . 
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 Further the plaintiff has prayed that an order of injunction directing the 

defendant, his men, agents, men, employees etc. to perform his obligation 

by restoring the essential service of electricity to the suit premises. 

Now at this point it is to be made clear that the defendant is required to 

restore  the essential  services  which were  allowed to  be  availed by the 

plaintiff  at  the  inception  of  tenancy  and not  subsequent  to  that  as  per 

Section 6 of Urban Areas Rent Control Act, 1972. It is already held in 

issue No. 2 , that the A.C. Connection was  taken by the plaintiff without 

the  consent of the Landlord/ defendant and  it  is not legal. Hence the 

restoration of A.C. Connection which was not available at the inception of 

tenancy agreement  to the suit premises does not fall within the sphere of 

restoration of essential services under Assam Urban Areas Rent Control 

Act.  The restoration of electricity connection for the use of Fan, Light and 

computers  are  essential  services  and  hence  defendant  to  continue  to 

smaintain the same in rpect of suit premises .

Further the plaintiff has prayed for decree permanent injunction directing 

the  defendants,  his  men,  associates,  from interfering  with  the  peaceful 

possession of the plaintiff.

               It is to be noted that this is a suit instituted by the plaintiff  and as 

plaintiff is entitled for declaration that he is a tenant under the defendant, 

he is also entitled for a decree of permanent injunction restraining  the 

defendant,  his  men,  associates,  from  interfering  with  the  peaceful 

possession  of  the  plaintiff   over  the  suit  premises  until  the  plaintiff  is 

evicted as per law. The question of default or eviction of the plaintiff from 

the suit premises  is not an issue in the present case and this judgment is 

passed irrespective of the question of default by plaintiff. 
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Thus the plaintiff is entitled for decree as prayed for with reservation that 

the  defendants  are  not  directed  to  restore  the  A.C.  Connection  to  the 

tenanted premises and the plaintiff is not to be disturbed in his peaceful 

possession except he is evicted by due process of law. 

ORDER

The suit is decreed on contest. No cost is allowed as the plaintiff has brought 

the suit for declaration relating to his tenancy relationship and  the defendant 

has in no way caused any wrongful loss which forced him to institute the suit.

The plaintiff is entitled for decree declaring that the plaintiff is a tenant under 

the  defendant  and  the  plaintiff  is  entitled  to  enjoy  all  such  facilities  and 

amenities as laid down in Section 6 of the Assam Urban Areas Rent Control. 

The defendant, his men, agents, employees etc. are directed to maintain the 

essential service of electricity, excluding A.C. Current connection to the suit 

premises and are restrained  from interfering with the peaceful possession of 

the plaintiff until he is evicted by due process of law.

Prepare decree accordingly.

                Given under my hand and seal of the court on this the 25th day of 

April, 2012.

                                                                     Mrs Audri Bhattacharyya,

                                                                  Munsiff No. 2, Kamrup
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Appendix

    List of Plaintiff witness:

i) PW1, Shri Jnanajit Choudhury

List of witness of the defendant

i) DW1, Shri Kamal Chandra Dutta.

List of documents filed by plaintiff :-

1) Exhibit A is the electricity Bills for the month of April, 2010.

2) Exhibit B-I and B II are  the electricity Bills for the month of May, 

2010.

3) Exhibit C-I and C-II are  the electricity Bills for the month of June, 

2010.

List of documents of the defendants:-

    Exhibit 2(1) to 2(32) are the copies of rent receipt from the month of 

April, 2006 till July 2010.       

                                                 Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 2, Kamrup.
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