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IN THE COURT OF THE SESSIONS JUDGE, KAMRUP, GUWAHATI

Present:- Mrs. R. K. Phukan, A.J.S.

Sessions Case No. 322 (K) of 2007

State of Assam
-Vs-

Md. Hafiz Ali

Charge U/S 302 of I.P.C.

Date of Evidence on : 24-07-2008, 05-09-2008, 
21-10-2008, 06-05-2009, 
18—06-2009, 18-06-2009, 
02-10-2009 &  29-08-2011 

 

Date of Argument on : 04-01-2012

Date of Judgment on           :       19-01-2012 

J U D G M E N T

The prosecution  case  as  unfolded  from the  ejahar  in 
brief is that in the on 21-06-2005 the informant Miss Manti 
Begum  has  filed  an  ejahar  before  the  Hajo  Police  Station 
alleging that on 21-06-2005 at about 2-00 p.m. the accused 
namely,  Hafiz  Ali,  Md.  Lutfur  Rahman  and  Miss  Sarajana 
Begum  inflicted  multiple  dagger  blow  on  the  person  of 
Mantul Ali and as a result he succumbed to his injuries. On 
receipt  of  the  written  ejahar  from  the  informant,  police 
registered a case being Hajo P.S. Case No. 84 of 2005 U/S 
302/34 of I.P.C. and started investigation. During the course 
of  investigation  police  recorded   the  statement  of  the 
witnesses, drew up the sketch map of place of occurrence and 
sent the dead body to GMCH for postmortem examination. 
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After  completion  of  investigation  police  submitted  charge-
sheet  against  the  two  accused  persons  namely  Hafiz  and 
Latifur U/S 302/34 of I.P.C. and sent them to stand trial under 
the said section of law. The accused Sarajan Bibi was not sent 
up for trial and hence discharged. Since the offence U/S 302 
of I.P.C. is exclusively triable by the Court of Sessions, the 
learned  Judicial  Magistrate,  1st Class  Hajo,  committed  the 
case to the Court  of  Sessions for  trial  and accordingly  the 
case was registered as Sessions Case No. 322 (K-G) of 2007

The accused appeared before the Court of Sessions for 
trial. After hearing the learned counsels for both sides on the 
point  of  charge  and  considering  the  case  record  and  the 
statements of the witnesses and the documents referred U/S 
173 of Cr.P.C. formal charges U/S 302 of I.P.C. was framed 
against the accused person by my learned predecessor. The 
charge was read over and explained to the accused; to which 
they  pleaded  not  guilty  and  claimed  to  be  tried.  During 
course of trial it was pleaded and proved that accused Latifur 
is  a  juvenile  so,  his  case  was  splited and sent  to  Juvenile 
Justice Board for trial.

In order to bring home the charge U/S 302 of  I.P.C. 
against  the  accused  person  the  prosecution  has  examined 
altogether  ten  witnesses.  The  accused  person  in  his 
statement recorded U/S 313 of Cr.P.C. denied the allegations 
levelled  against  him and pleaded that  he  is  innocent.  One 
defence evidence has been adduced by accused Hafiz Ali.    

POINT FOR DETERMINATION IS :
1. Whether on 21-06-2005 at Ukhura  under 

Hajo  P.S.,  accused  person  committed 
murder  by  inflecting  dagger  blow 
intentionally  causing  the  death  of  their 
brother Mantul Ali  ?
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DECISION AND REASONS THEREOF :

I  have  heard  the  argument  advanced  by  the  learned 
counsels for both sides and perused the entire evidence on 
record.

Let us appreciate the evidence on record to see whether 
the prosecution has able to prove the charge framed against 
the accused persons or not.

P.W.-1  is  the  informant  Miss  Manti  Begum.  She  has 
deposed  in  her  evidence  that  in  the  year,  2005  while  she 
returned from hospital her husband asked her mother-in-law 
to give food. In reply her mother-in-law stated that the meal 
has  already  been finished  up by  the  other  member so  she 
could not give him food. Thereafter, both Latifur Rahman and 
Hafiz  Rahman assaulted on the persons of  her husband by 
means of dagger and a handle of a spade and her husband 
succumbed to his injuries on the spot. Accordingly, she filed 
the ejahar before the Hajo Police Station. Ext.-1 is the ejahar 
and Ext.-1(1) is her signature. She has further deposed that 
thereafter  police  came,  held  inquest  and  seized  one  iron 
dagger  from the place  of  occurrence.  Ext.-2  is  the  inquest 
report  and  Ext.-3  is  the  seized  dagger.  She  testified  her 
signatures  on the inquest  report  as Ext.-2(1).  In her cross-
examination  she  stated  that  FIR  was  written  as  per  her 
version but she can not say who wrote the FIR. In her further 
cross  examination  she  stated  that  she  did  not  specifically 
mention the name of accused who inflicted the blows on the 
specific part of the body of the deceased by means of what 
type of instrument.  

P.W.-2 is Md. Mahabat Ali. He has stated that he heard 
the news of murder of the deceased that deceased has been 
killed  by  his  family  members.  Thereafter,  police  came and 
made  inquest  as  well  as  prepared  a  report.  Ext.-2  is  the 
inquest report wherein Ext.-2(2) is his signature. He was also 
cross-examined by defence..
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P.W.-3 is Md. Harezuddin Ahmed. He has deposed in his 
evidence that he heard hue and cry and thereafter, he came 
to  know  that  Mantul  was  murdered  by  his  two  brothers 
namely Hafiz and Latifur. In his cross-examination he stated 
before police that Mantul assaulted his mother with a Dao for 
which he was murdered by the above named accused persons.

P.W.-4 is  Dr.  S.  I.  Barbhuyan.  He has deposed in  his 
evidence  that  he  concurred  the  postmortem  report  of  the 
deceased. Dr. Bidit Gogoi who was the P.G. student prepared 
postmortem report and find the following injuries :

1. Cut injury 14 cm X 3 cm X bone deep placed in the left 
side of head and back of neck extending from tragus at 
left ear towards back.

2. Cut  injury  9cm  X  3  cm  X  bone  deep  separating  the 
lower part of the left ear over the left side of head and 
back of neck 2 cm below the injury No.1

3. Cut injury of size 15 cm X 6 cm X 6 cm over the left side 
of face and neck placed horizontally situated at the left 
of left angle of mouth extending towards back. Portion 
of maxilla and portion of tongue are separated. 

4. Cut injury of size 12 cm X 5 cm X cervical vertebra deep 
over  the  neck  placed  horizontally  at  the  lever  of  4/5 
cervical vertebra extending from the mid line upto left 
angle of mandible. 

5. Punctured wound of size 2 cm X 0.5 cm X 2 cm situated 
over the lateral aspect of left arm in the mid line 4 cm 
below the shoulder tip.

6. Cut injury of size 15 cm X 2 cm X bone deep over the 
head on cm left to mid line and extending from 15 cm 
from the right supra orbital ridge backward.

7. Multiple cut injury over the palmar aspect situated at 
the roof of the fingers of left hand. All margins are well 
defined and smooth. 
Opinion :- Death of the deceased was due to shock and 

hemorrhage resulting from injuries as described. All injuries 
were antemortem and caused by sharp cutting weapon and 
homicidal in nature. The injuries sustained by the deceased 
are cumulatively sufficient to cause the death of the deceased 
in the ordinary course of nature. The injury sustained by the 
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deceased can be caused by the dao like M. Ext.-1. Ext.-4 is the 
postmortem  report  and  Ext-4(1)  is  his  signature.  In  cross-
examination he has stated that considering the position of the 
injuries it can be opined that there must be profuse bleeding 
from the wound.

P.W.-5 is  Syed Ahmed Ali.  According to him, about 4 
years ago, he heard about altercation between the brothers 
took place and a result Mantul Ali died. He has farther stated 
that in his presence police held inquest over the dead body of 
the deceased. Ext.-2 is the inquest report wherein Ext.-2(3) is 
his signature. He has also stated that in his presence police 
seized a dagger through Ext.-3 and Ext.-3(2) is his signature. 
In  his  cross-examination  he  stated  that  deceased  and  the 
accused are brothers.

P.W.-6 Md. Manzar Ali and P.W.-7 Md. Momat Ali have 
stated that they had came to know that deceased died due to 
quarrel among the brothers. They were not cross-examined by 
the defence.  

P.W.-8 Sri Sunil Kalita is the I/O of the case who has 
deposed in his  evidence that on 01-11-2006,  O/C Hajo P.S. 
Handed  over  the  case  diary  of  Hajo  P.S.  Case  No.  84  of 
2005U/S 302/34 of I.P.C. to complete the remaining part of 
investigation. According to him, the investigation was almost 
been  completed  except  filing  charge-sheet.  Thereafter,  he 
submitted charge-sheet. Ext.-7 is the charge-sheet and Ext.- 
7(1)  is  his  signature.  He  was  not  cross-examined  by  the 
defence.

Another  I/O  P.W.-9  SI,  Sri  Subal  Ch.  Talukdar  has 
deposed in his evidence that on 21-06-2005 the then O/C Sri 
Debeswar  Das  received  one  ejahar  from  Musstt.  Monty 
Begum and registered the case as Hajo P.S. Case No. 84 of 
2005 U/S 302/34 of I.P.C. Ext.-1 is the ejahar and Ext.-1(2) is 
the signature of  O/C Sri Debeswar Das. Thereafter,  O/C Sri 
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Debeswar Das entrusted him to investigate the case. During 
investigation  he  visited  the  place  of  occurrence,  found  the 
dead body of the deceased along with a dagger near of dead 
body  of  the  deceased  and  seized  the  same  through  Ext.-3 
wherein Ext.-3(3)  is  his  signature.  Thereafter he conducted 
inquest on the dead body of the deceased in presence of the 
witnesses.  Ext.-2  is  the  inquest  report  and  Ext.-2(4)  is  his 
signature.  During  the  course  of  investigation,  he  examined 
the witnesses and prepared the sketch map of the place of 
occurrence,  sent  the  dead  body  to  GMCH for  postmortem 
examination,  collect  the  postmortem  report,  arrested  the 
accused and forwarded the accused to court. Along with the 
dead  body  he  sent  certain  documents  like  inquest  report, 
dead body challan and forwarding report. Before completion 
of investigation he handed over the case diary to O/C Hajo 
P.S. due to his transfer. In his cross-examination, he stated 
that  Manti  Begum  stated  before  him  that  on  the  day  of 
occurrence  an altercation  took  place between her  husband 
and mother-in-law for not preparing lunch and in the incident 
her husband  assaulted his mother by means of dagger blow. 
According to him, Manti Begum did not state before him that 
Hafiz snatch away the dagger from the hand of the deceased 
and by the same dagger Hafiz inflicted blows on the persons 
of the deceased. He has further deposed that P.W.-1 never 
stated  specifically  before  him  that  by  which  weapon  Hafiz 
inflicted blows on the person of the deceased even she did not 
state before him that Hafiz inflicted injury on the person of 
the deceased.

P.W.-10  is  Dr.  Bidit  Kr.  Gagoi  who  performed 
postmortem examination on the dead body of the deceased. 
According to him, on 22-06-2005, he  performed postmortem 
examination on the dead body of the deceased in connection 
with Hajo P.S. Case No. 84/05 U/S 302/34 of I.P.C. and found 
the followings :
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1. Cut injury 14 cm X 3 cm X bone deep placed in the left 

side of head and back of neck extending from tragus at 
left ear towards back.

2. Cut  injury  9  cm X 3 cm X bone deep separating the 
lower part of the left ear over the left side of head and 
back of neck 2 cm below the injury No.1.

3. Cut injury of size 15 cm X 6 cm X 6 cm over the left side 
of face and neck placed horizontally situated at the left 
of left angle of mouth extending towards back. Portion 
of maxilla and portion of tongue are separated. 

4. Cut injury of size 12 cm X 5 cm X cervical vertebra deep 
over  the  neck  placed  horizontally  at  the  lever  of  4/5 
cervical vertebra extending from the mid line upto left 
angle of mandible. 

5. Punctured wound of size 2 cm X 0.5 cm X 2 cm situated 
over the lateral aspect of left arm in the mid line 4 cm 
below the shoulder tip.

6. Cut injury of size 15 cm X 2 cm X bone deep over the 
head 1 cm left to mid line and extending from 15 cm 
from the right supra orbital ridge backward.

7. Multiple cut injury over the palmar aspect situated at 
the roof of the fingers of left hand. All margins are well 
defined and smooth. 
Opinion :- Death of the deceased was due to shock and 

hemorrhage resulting from injuries as described. All injuries 
were antemortem and caused by sharp cutting weapon and 
homicidal in nature. The injuries sustained by the deceased 
are cumulatively sufficient to cause the death of the deceased 
in the ordinary course of nature. The injury sustained by the 
deceased can be caused by the dao like M. Ext.-1. Ext.-4 is the 
postmortem report and Ext-4(2) is his signature. He was not-
cross-examined by the defence. 

Defence examined one witness who is the mother of the 
accused as well as the deceased.

D.W.-1 Sarajan Bibi has stated in her evidence that her 
son Mantul Ali @ Tabib died about six years ago. About six 
years ago, at about 2-00 p.m., her son Tabib @ Mantul took 
his ail son to the doctor and after his return he asked her for 
meal.  As  meal  was  not  ready,  he  quarreled  with  her  and 
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assaulted her with lathi at her hand and also assaulted her 
with dagger at her right  hand. She made hue and cry and 
hearing her hue and cry her other sons Hafiz and Lutfur @ 
Latifur arrived and they tried to grab the accused Mantul Ali 
and Latifur forcibly took him to the back side of their house 
and Hafiz stood with her.  After sometime, she went to see 
Mantul and found him lying dead on the ground facing to the 
ground. Lutfur @ Latifur was not there. Thereafter, Hafiz took 
her to Hajo P.H.C. for treatment. Police took Mantul to the 
Police  Station.  She don't  know as  to  how Mantul  died  but 
Latifur  was  found  quarreled  with  him.  Hafiz  was  all  along 
with her and she don't know how Mantul died. In her cross 
examination she stated that  Manti Begum/informant is her 
daughter-in-law, who is the wife of the deceased. Due to cut 
injury,  sustained in her hand, caused by Mantul, there was 
profuse bleeding and she turned senseless. According to her 
she has not given false evidence to save the accused.

Thus in this  instant case as we found apart from the 
informant there is no other eye witnesses to the occurrence. 
P.W.-2 and 5 is simply eye witnesses of the inquest report and 
knew nothing about the occurrence. Only, P.W.-3, 6 and 7 are 
the hearsay witnesses and they have no personal knowledge 
and other  witnesses  P.W.-4,  8  and  9  are  official  witnesses 
M.O. And I.O respectively. So the whole case is standing upon 
the  evidence of  the  informant/P.W.-1  who happens  to  be a 
sister-in-law of the accused persons. After careful scrutiny of 
her evidence and other matters on record it is found that she 
filed  the  FIR  implicating  three  accused  persons  Hafiz  Ali, 
Latifur Rahman and Sarajan Bibi but police did not sent up 
Sarajan  Bibi for trial as no material was found against her. 
Peculiarly  enough the  said  informant  did  not  utter  a  word 
against said Sarajan Bibi in course of her evidence which is 
vital aspect and given a blow to the prosecution case and has 
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shaken  authenticity  of  her  allegation.  That  apart  her 
statement before police U/S 161 of Cr.P.C. also different and 
defence  has  proved  contradiction  to  the  fact  that  the  said 
P.W.-1  stated  before  police  that  her  husband/deceased 
assaulted  his  mother  with  dagger  for  which other  accused 
persons dragged away her husband to the back courtyard of 
their  house  and  assaulted  her  husband.  This  material 
contradiction  on  the  part  of  P.W.-1  is  vital  one.  Another 
aspect is that the FIR is silent as to the place of occurrence 
and the  weapon used by  the  accused persons.  It  is  simply 
mentioned  that  all  accused persons  assaulted  her  husband 
with  dagger.  The  informant  has  admitted  in  the  cross-
examination that her husband/deceased was behind the bar 
for 3 months on the allegation that he had committed murder 
of his own father which reveals the character and anticident 
with  the  deceased  person  and  has  strengthen  the  defence 
plea that it was the deceased himself who was aggressor and 
assaulted his mother for not preparing meal in time. 

It is pertinent to not that the victim has failed to unfold 
the  actual  reason  for  assaulting  her  husband  by  accused 
person who happens to be their own brother and mother and 
tried to depict the picture that for non having of meal in time 
accused  persons  assaulted  her  husband.  As  we  gauge  the 
matter in proper perspective it will be emerged that Sarajan 
Bibi (who was arrayed as accused earlier) is the mother of the 
deceased  and  the  two  accused  persons  namely  Hafiz  and 
Latifur.  Unless  something  happened  why  two brothers  will 
attack  and  assault  their  own  brother  with  such  deadly 
weapon. It is a questionable matter which raises ample scope 
to hold that the informant has suppressed actual fact behind 
and has made out a case by suppressing real fact for which 
the  FIR  contained  only  two  lines  about  the  occurrence  in 
cryptic manner.
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In  (1998)  1  GLR  204  it  has  been  held  that  while 

appreciating  evidence  probative  value  of  proof  and 
circumstances  with  regard  to  the  ordinary  human conduct 
must  be  considered  at  pragmatic  and  realistic  approach. 
Court has to consider the whole matter before it and proceed 
with prudence before coming upon probabilities. As has been 
discussed above, it can not be a ordinary human conduct to 
attack and assault their own blood for asking meal.

In case law reported in (2007) 1 GLR 282 it has been 
held  by  the  Hon'ble  Gauhati  High  Court  that  while 
establishing  the  evidence  of   prosecutrix  it  needs  no 
corroboration from any corner.  But  court  must satisfy with 
the  victim's  testimony  withstood  test  the  cross-examination 
and inspire confidence upon court. Self contradictory and/or 
shaky evidence can not made sole basis of conviction of the 
accused. In the instance case, version of sole witnesses/P.W.-
1 is contradictory as regards the FIR, statement recorded U/S 
161 of Cr.P.C. and deposition before the court and such she 
failed to inspire confidence.

The  learned  defence  counsel  Mr.  S.  I.  Rasul  in  his 
argument has stated that participation of the accused Hafiz 
Ali  in  the  crime  is  doubtful  and  the  accused  can  not  be 
convicted on the basis of such evidence and has cited case 
law reported in (2011) 1 SCC (Crl.) 646 wherein it is held that 
suspicion  however  strong   can  not  take  place  of  proof. 
Further,  contention is that the evidence of P.W.-1 is full  of 
contradiction  inconsistencies,  exaggerations  or 
embellishments  and her significant omissions which amounts 
to contradiction can not be a basis of conviction of accused 
Hafiz Ali. The decision reported in (2011) 2 SCC (Crl.)  689 
has also been relied upon. The submission has much force in 
view of the matters on record.
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The  accused  persons  have  examined  their  mother 

Sarajan Bibi as defence witness who has submitted that on 
the day of occurrence deceased Mantul after returning home 
asked for meal and as the meal was not ready he quarreled 
with her and assaulted her with dagger and lathi as she made 
hue  and cry  accused Hafiz  ran to  her  to  protect  from the 
assault  and took  her  to  hospital  and her  other  son Latifur 
chased the deceased Mantul  Ali  for  assaulting  her  to back 
courtyard  of  their  house.  As  she  was  not  witnesses  to  the 
occurrence so she can not say as to who assaulted Mantul and 
how he succumbed to his injuries. After return from hospital 
with Hafiz Ali it was found that accused Mantul Ali was lying 
dead.  D.W.-1  being  the  mother  of  both  accused  and  the 
deceased can not be held to be bias witness rather she can be 
held a neutral witness. She has fairly submitted that it was 
her other son Latifur who chased away the deceased Mantul 
Ali but has affirmed that accused Hafiz was all along with her. 
D.W.-1 has given a plausible explanation of  the occurrence 
which  appears  to  be  convincing  and  it  creates  reasonable 
doubt regarding guilt  of  the accused Hafiz Ali  and in such 
circumstances  it  would  not  be  justified  in  withholding  the 
benefit of acquittal in favour of the accused. The guilt of the 
accused has to be adjusted not by the fact that there  eye 
witness to the occurrence but guilt has to be established by 
cogent  and concluding  evidence.  In  such like  situation  the 
Hon'ble  Supreme  Court  held  (AIR  1973,  1999  1  GLT  421 
followed by AIR 2005 SC 1022) another golden threat which 
runs  through  the  web  of  the  administration  of  justice  in 
criminal  cases  is  that  if  two  views  are  possible  on  the 
evidence adduced in the case, one pointing to the guilt of the 
accused and  the  other  to  his  innocence  the  view which  is 
favourable to the accused should be adopted. This principle 
has  special  relevance  in  the  case  wherein  the  guilt  of  the 



13
accused sought to be established by such doubtful evidence. 
In the instant case,  the evidence of informant lack support 
from  any  other  witnesses  couple  with  the  fact  that  the 
circumstances  mentioned  above,  it  can  be  held  that  her 
evidence has not wholly reliable to act upon. In view of the 
evidence adduced by mother of the deceased, the innocence 
of the accused has been pointed out and his involvement in 
this  offence becomes doubtful.  In the circumstances and in 
view of the pronouncement above. The view which pointed to 
the  innocence  of  the  accused  is  to  be  accepted.  In  such 
situation the evidence of M.O. given on the factum of injury 
sustained by the deceased will  not  help the prosecution to 
prove the charge. 

I.O  has  proved  the  contradiction  of  the  evidence  of 
P.W.-1 which has shaken the veracity of her testimony. It is 
also noted that in spite of residing in a populated area none of 
the witnesses has supported the case of the informant. As a 
corollary of the all above I find it totally to unsafe to convict 
the accused Hafiz Ali and he is entitled to get acquittal.  In 
conclusion,  I  find and hold the accused not  guilty  U/S 302 
I.P.C. Accordingly, the accused is acquitted from the charge 
U/S 302 of I.P.C. levelled against him on benefit of doubt and 
set  him  at  liberty  forthwith.  Bailor  is  discharged  from  his 
liability. Judgment is pronounced in  open court.

Given under my hand and seal of the court on this 19th 

day of January, 2012

Dictated & Corrected by me Sessions Judge
Kamrup, Guwahati 

Sessions Judge
Kamrup, Guwahati 
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A P P E N D I X

Witnesses for the prosecution:

P.W.-1 Miss Manti  Begum
P.W.-2 Mahabat Ali
P.W.-3 Md. Hafizuddin Ahmed
P.W.-4 Dr. S. I. Barbhuyan
P.W.-5 Syed Ahmed Ali
P.W.-6 Md. Manzar Ali
P.W.-7 Md. Momat Ali
P.W.-8 Sri Susil Kalita
P.W.-9 Sri Subal Chandra Talukdar
P.W.-10 Dr. Bidit Kr. Gogoi

Witness for the defence:
D.W.-1 Sarajan Bibi
Exhibits for the prosecution:

Ext.-1 Ejahar
Ext.-2 Inquest Report
Ext.-3 Seizure List
Ext.-4 Postmortem Report
Ext.-5 Dead Body Challan
Ext.-6 Forwarding Report
Ext.-7 Charge Sheet
Ext.-8 Sketch Map

Sessions Judge
Kamrup, Guwahati


	POINT FOR DETERMINATION IS :
	DECISION AND REASONS THEREOF :

