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IN THE COURT OF THE SESSIONS JUDGE, KAMRUP, GUWAHATI

Present:- Mrs. R. K. Phukan, A.J.S.

Sessions Case No. 283 (K) of 2010

State of Assam
-Vs-

Sri Biraj Kalita

Charge U/Ss 376(1)/417 of I.P.C.

Date of Evidence on : 23-12-2010, 21-03-2011,
02-05-2011 and 08-08-2011

Date of Argument on : 24-01-2012

Date of Judgment on           :       01-02-2012 

J U D G M E N T
The  prosecution  case  in  brief  is  that  the  victim Smti 

Bhanu Kalita was a widow who lost her husband after  four 

months of her marriage in the year 2004 since then she was 

residing  in  her  parental  house.  The  accused  who  was 

neighbour of her parental house gradually developed intimacy 

with her and with a promise to marry her committed sexual 

intercourse  with  her  as  a  result  of  which  she  became 

pregnant.  After  disclosing  the  factum  of  pregnancy  the 

accused refused to marry her and fled away. On the facts the 

mother  of  the  victim  lodged  an  FIR  before  the  Bijoynagar 

Outpost  on  11-06-2009.  On  receipt  of  the  ejahar  O/C 

Bijainagar P.P. forwarded the same to the O/C Palasbari P.S. 
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and accordingly, the case was registered as Palashbari P.S. 

Case  No.  132  of  2009  U/S  417/376  of  I.P.C.  and  started 

investigation.  After  completion  of  the  investigation  police 

submitted  charge-sheet  against  the  accused  person  U/Ss 

417/376 of I.P.C. 

The accused  entered  his  appearance before  the  court 

below  and  since  the  offence  U/Ss  376/417  of  I.P.C.  are 

exclusively triable by the Court of Sessions, the learned Sub-

Divisional  Judicial  Magistrate(S)  No.1,  Kamrup,  Guwahati, 

committed  the  case  to  the  Court  of  Sessions  for  trial  and 

accordingly the case was registered as Sessions Case No. 283 

(K) of 2010.

On appearance of accused persons and after hearing the 

learned counsels for both sides on the point of charge and 

considering  the  case  record  and  the  statements  of  the 

witnesses  and  the  documents  referred  U/S  173  of  Cr.P.C. 

formal  charges  U/Ss  376(1)/417  of  I.P.C.  was  framed  and 

explained  to  the  accused  person;  to  which he pleaded not 

guilty and claimed to be tried.

In order to bring home the charge U/Ss 376(1)/417 of 

I.P.C.  against  the  accused  person  the  prosecution  has 

examined altogether seven witnesses. The accused person in 

his  statement  recorded  U/S  313  of  Cr.P.C.  denied  the 

allegations  levelled  against  him  and  pleaded  that  he  is 

innocent. No defence evidence has been adduced.    

POINTS FOR DETERMINATION ARE :

1. Whether  accused  Biraj  Kalita  committed 

rape upon the prosecutrix Bhanu Kalita as 

alleged ?
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2. Whether the accused cheated Smti Bhanu 

Kalita  by  inducing  her  to  have  sexual 

intercourse  with  him  promising  her  to 

marry  and  fled  away  whenever  said 

Bhanu Kalita became pregnant from the 

side of the accused ?

DECISION AND REASONS THEREOF :

I  have  heard  the  argument  advanced  by  the  learned 

counsels for both sides and perused the entire evidence on 

record. 

Let us appreciate the evidence on record as has been 

adduced by prosecution.

The  victim  woman  Smti  Bhanu  Kalita  (P.W.-1)  has 

stated in her evidence that in the year 2004, she was married 

to one Sri Khagen Kalita but after four months of her marriage 

her  husband  expired.  Thereafter,  she  took  shelter  in  her 

parental  house and the accused who is their neighbour and 

used to come to their house developed intimacy with her. The 

accused proposed to marry her and gradually with assurance 

to  marry  he  obtained  her  consent  and  indulged  in  sexual 

intercourse with her. As a result of such physical relationship 

she became pregnant. As soon as she became pregnant she 

disclosed the matter  of  pregnancy but he refused to marry 

her.  Then her  mother  lodged an FIR before  police and her 

statement  was  recorded  by  Magistrate  and  she  was  also 

medically  examined  vide  Ext.-1  is  he  statement.   After  9 

months she gave birth of a male baby but after one month the 

baby died. It is  further  stated that the accused had sexual 

intercourse with her for about two months with her prior to 

the occurrence in the gap of one or two days gap.  In her 

cross-examination, the victim woman (P.W.-1) stated that the 
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accused set up physical relationship with her in absence of her 

other family members with a promise to marry her. According 

to her, accused disclosed before her mother about their love 

affairs. She further stated that at the very beginning, she did 

not file FIR with a hope that the accused will marry her. it is 

further clarified that accused assured to get marry in the year 

2005 and after 3-4 years of such continued relationship with a 

promise  to  marry  they  started  sexual  relationship.  It  has 

further  stated  that  accused  deals  timber  business  and  her 

mother  purchased  plank  from  the  accused  making  full 

payment  of  Rs.1,800/-.  She  denied  all  suggestions  of  the 

defence side.

Supporting the  case of  the victim,  the mother  of  the 

victim Smti. Himani Kalita/P.W.-2 has stated that after death 

of her husband, Smti Bhanu Kalita (her daughter)  was taken 

back to their house in the year 2004 and during the stay of 

Bhanu Kalita accused proposed to marry her and developed 

intimacy  with  her.  Out  of  love  affairs  the  accused  set  up 

physical relationship with P.W.-1 with a promise to marry her 

for which she became pregnant. But when the P.W.-1 became 

pregnant the accused refused to marry her for which she was 

compelled to file the ejahar while the P.W.-1 was four months 

pregnant.  vide  Ext.-2  is  the  ejahar  and  Ext.-2(1)  is  her 

signature.  Though  her  daughter  Bhanu  Kalita  gave  birth  a 

male  child  but  the  baby  was  expired  after  one  month.  In 

cross-examination, she stated that the accused used to visit 

their  house at  night  but  occasionally  in  the  day  time.  She 

further  stated  that  she  never  seen  both  the  accused  and 

victim in compromising position. 

The  other  witness  of  the  locality  Sri  Aswini  Mahanta/ 

P.W.-4 stated that he has no knowledge about the incident 

took place in between the victim Bhanu Kalita and accused 
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Biraj Kalita and he even had not heard about the occurrence. 

He was not cross-examined by the defence.

P.W.-3,  Dr.  Richa  Pandey  who  examined  the  victim 

woman has deposed in her evidence that on 12-06-2009, she 

examined the prosecutrix Smti Bhanu Kalita in connection with 

Palashbari P.S. Case No. 132 of 2009 U/Ss 376/417 of I.P.C. 

and on the basis of physical examination and radiological as 

well as laboratory investigation done on her she found that 

1.Her age is above 20 years.

2.There  is  no  evidence  of  recent  sexual 

intercourse detected on her person.

3.She  is  pregnant  as  per  the  ultra-

sonography  report  with  single  live 

intrauterine  fetus  of  19  weeks  0  day  of 

gestational age. 

Ext.-3  is  the  medical  examination  report  consisting  3 

pages  and  Exr.-3(1),  3(2)  and  3(3)  are  her  signature.  In 

cross-examination the doctor stated that as per information 

collected, the victim is unmarried.

The learned Magistrate Sri Ramen Baruah who happened 

to  record  the  statement  of  victim woman has  appeared  as 

P.W.-5 and has proved the statement vide Ext.-1 and Ext.-

1(3) is his signature. He was also not cross-examined by the 

defence.

P.W.-6,  Sri  Ashok  Kumar  Singh  and  P.W.-7  Medini 

Mohan Bariti both of them are investigating Officer of this case 

and has testified about the investigation carried by them in 

connection with this case. P.W.-6 has stated about the receipt 

of  the  ejahar  (Ext.-2)  and  recording  of  statement  through 
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Magistrate (Ext.-1) and he sent the victim woman for medical 

examination. Ext.-4 is the sketch map prepared by him.

 In cross-examination P.W.-6 has stated that the house 

of complainant is situated in the northern side of the accused 

as per sketch map. He has not examined the other persons of 

the locality Dhaneswar Kalita who resided nearby the house of 

the accused.

P.W.-7 Submitted charge-sheet vide Ext.-5 on the basis 

investigation made by earlier I.O. It is categorically stated by 

the  P.W.-7  that  the  victim  woman  did  not  state  in  her 

statement  recorded  U/S  164  Cr.P.C.  that  accused  forcibly 

committed rape upon her.

Initiating the argument the learned P.P. Mr. H. K. Deka 

has submitted that the prosecution has fully established the 

charge  against  the  accused  person  and  he  is  liable  to  be 

punished  accordingly.  On  the  other  hand  learned  defence 

counsel Mr. A. H. Mullah has challenged the case that as the 

victim woman was a consenting party being a major woman 

knowing the consequence of the act the prosecution has no 

leg to stand and the charge must fail.

On appreciation of evidence as we found that apart from 

the  victim  and  her  mother  there  is  no  other  independent 

witness  to  the  prosecution.  P.W.-4  has  stated  to  have  no 

knowledge about the occurrence and other witness P.W.-3 is a 

medical witness.

While discussing the merit of a case or authentication of 

an allegation we have to consider  the age,  antecedent  and 

other facts and circumstances of the case so as to gauge the 

truth of  the matter.  In  the instant  case we found that  the 

victim and her mother is woman from remote place of Kamrup 

and they have no sort of enmity with the accused person so as 
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to  false  implication.  The  victim  woman  has  given  clear 

evidence as  to  the  facts  that  with  a  promise to  marry the 

accused  maintained  a  relationship  since  after  few  years  of 

death of her husband and in view of such promise she gave 

her  consent  for  sexual  intercourse  with  the  accused.  Her 

mother who is also a rustic woman believe the version of the 

accused that he will marry her daughter so she did not object 

about  the  above  relationship.  It  is  to  be  noted  that  the 

husband of the victim woman expired after four months of the 

marriage and under compelling circumstances she took shelter 

in her parental house. In that view she is a helpless woman as 

she lost her husband and she has a long life ahead to live and 

it  was  natural  on  her  part  to  accept  the  proposal  of  the 

accused to marry her because it will protect her shelter and 

security for rest of her life. The bona-fide belief couple with 

the assurance by the accused to marry her, persuaded her to 

indulge physical relationship with accused. Since around two 

years  the  accused  regularly  came  to  their  house  and 

maintained good relationship with the victim and her mother 

also purchased article/plank from the accused in view of such 

good relation. The mother naturally wants to be secured by 

giving her daughter in marriage to settle her life, so the act of 

allowing the affairs between the accused and the victim, on 

the part  of  the mother  is  also can be termed as a natural 

human behavior.  But  the  accused  immediately  avoided  the 

obligation as  soon as  the  victim became pregnant  for  their 

physical relation and refused to marry her which is indicating 

of  the  fact  that  the  accused  simply  took  the  advantage  of 

loneliness of the victim woman and never mean to accept the 

victim as his wife nor kept intention to marry her. He left the 

victim unattended at the time when she was pregnant of four 

months and ultimately she gave birth a child from his side. It 
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can be easily inferred that he deceitfully obtained the consent 

of  the  victim  for  sexual  intercourse  without  keeping  any 

intention to marry her and he made false promise to marry 

her with a view to procure such sexual relation only to fulfill 

his  lust.  Had  there  been  no  such  promise  on  the  part  of 

accused to marry her, the victim woman who is a widow will 

never indulge with such physical relationship with the accused. 

The defence could not scatter the evidence of this material 

witness on any material point except giving suggestion. 

The argument was advanced by the defence side that 

P.W.-2 did not saw the P.W.-1 in compromising position with 

the accused so it cannot be claimed that there was physical 

relation  between  the  parties.  I  am  unable  to  accept  such 

submission of  defence side which is  not at  all  maintainable 

because  anybody  will  agree  with  the  fact  that  no  normal 

person indulges sexual activities showing to other people. 

The  evidence  of  P.W.-3/M.O.  lent  support  to  the 

allegation of the victim that she was pregnant at the time of 

filing  the  FIR  and  her  pregnancy  was  19  weeks.  Both  the 

victim and the informant have given natural evidence and I 

find no reason to disbelieve their version. Such type of relation 

generally  confined  between  the  parties  and  hardly  told  to 

others  for  the  reason  of  shame in  such  back  ground  non- 

having of independent witnesses does not itself indicate falsity 

of  allegation.  I  found  no  any  reason  to  disbelieve  the 

testimony of  the victim woman as  well  as  her  mother  and 

found reliable.

Now the vital point to be considered is that whether the 

consent was given by the victim voluntarily or against her will 

so as to decide the charge U/S 376 I.P.C. What is consent is 

not defined by the law but what is not consent is defined by 
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Sec. 90 I.P.C. According to Sec.90 I.P.C. “A consent is  not 

such a consent if such consent is given by person under fear 

of injury or under a misconception of fact if the person doing 

the act knows or has reason to believe that the consent was 

given in consequence of fear or misconception”. In the case 

law reported in (2009) 3 GLR 242 it is held that consent given 

under fear of injury or misconception of fact is not a consent 

at  all.  It  has  been  dealt  elaborately  what  the  Sec.90  IPC 

means,  that  the  factors  set  out  in  the  first  part  of  Sec.90 

namely the consent given by a person under fear of injury or 

under misconception of fact is not consent are from the point 

of  view  of  the  victim,  whereas  the  factors  set  out  in  the 

second part of Sec. 90, namely that the person doing the act 

knows  or  has  reason to  believe  that  consent  was  given  in 

consequence of such fear or misconception “are corresponding 

provisions from the point of view of the accused”. 

In  Deelip  Singh  @  Dilip  Kumar  -Vs-  State  of  Bihar 

(2005)  1  SCC  88  Hon'ble  Supreme  Court  has  succinctly 

described  the  word  consent  that  for  the  purpose  of 

determining as to whether consent existing or not, not only 

the  previous  conduct  of  the  accused,  but  even  his 

contemporaneous  act  or  the  subsequent  conduct  can  be 

legitimate  guides.  Thus  the  previous  and  contemporaneous 

acts of an accused or even his subsequent conduct help the 

court to determine as to whether the offer of marriage made 

by the accused was mere hoax to obtain consent or it was 

honestly made promise of marriage.

In a unreported case law, the Hon'ble Supreme Court in 

Yedla Srinivasa Rao -Vs- State of A.P. in the Appeal (Criminal) 

1369/04 dated 26-09-2006 held in similar situation accused is 

liable to be convicted U/S 376 as well as 417 IPC.
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 In the above case law reported in (2009) 3 GLR 242 it 

has been further held that submission of the body by a woman 

under fear or misconception of fact cannot be construed as 

consented sexual act. Sec 375 requires voluntary participation 

by the victim not only after exercise of intelligence based on 

the knowledge of significance and moral quality of the act, but 

after having fully exercised the choice between resistance and 

assent.

Representation deliberately made by the accused with a 

view to obtain assent of the victim without having intended to 

marry  her,  will  vitiate  the  consent.  Court  has  to  take  into 

account not only the previous or contemporaneous act of the 

accused, but also his subsequent conduct.

While a promise to marry without anything more will not 

give  rise  to  misconception  of  fact  within  the  meaning  of 

Sec.90,  a  representation  deliberately  made  by  the  accused 

with a view to obtaining assent of the victim without having 

intended to marry her will vitiate  the 'consent'. In the facts of 

a given case it reveals that at the very inception of making of 

the promise to marry, the accused did not really entertain the 

intention to marry the victim and the promise to marry held 

out by him was a mere hoax, 'consent' ostensibly given by the 

victim,  will  not  exculpate  the  accused  from  the  ambit  of 

section 375 IPC.

If we appreciate the evidence of the victim woman it will 

reveal  that  the  accused  with  an  assurance  to  marry  her 

indulged sexual intercourse with her which she reported to her 

mother also. But as soon as the victim became pregnant the 

accused refused to marry her and did not return to her to 

enquire further. The statement of the victim recorded U/S 164 

Cr.P.C. has been exhibited vide Ext.-1 which is not challenged 
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by the defence side, so it can be acted upon. The victim in the 

said  statement  has  stated  that  accused pressurized  her  for 

miscarriage to which did not agree. She was also not allowed 

to  enter  in  their  house when she went  to  their  house and 

accused  absconded.  In  the  context,  if  we  catagorised  the 

conduct of the accused we find that prior to the occurrence he 

developed intimacy with victim woman on the pretext of love 

and with an assurance to marry her he begun to indulge with 

sexual activity with her but he refused to marry her as soon as 

she reported her pregnancy to him and accused abandoned 

her with untold measuries. The victim woman at the time of 

four months pregnancy went to accused who absconded and 

she  gave  birth  a  child  who  also  died.  Thus  the  previous, 

contemporaneous  and  subsequent  conduct  of  the  accused 

clearly reveals that the promise made by accused was never 

intended  to  be  acted  upon  by  him and  in  such  back  drop 

consent  ostensively  given by  the  victim is  a  consent  given 

under misconception of fact and not voluntarily and as such is 

not a consent within ambit of Sec. 90 IPC, which embrace the 

accused within the purview of Sec.375 IPC.

Regarding cheating it has been observed by the Hon'ble 

High Court  in the above mentioned case that false promise to 

marry not intended to be carried out and thereby inducing the 

victim to have sexual act with him, which the victim would not 

have  indulged  in,  had  she  not  been  induced  by  such 

deception,  would  amount to  cheating within  the purview of 

Sec. 415 & 417 IPC. Such act of having intercourse by the 

victim with the accused caused harm to her body, mind and 

reputation.  

In the instant case, the victim woman was a widow who 

resided with her mother after expiry of her husband and as an 

India woman she would have never entered into marriage but 
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due to  deliberate  and  continuous  provocation  made by  the 

accused with a proposal to marry, compel her to indulge such 

physical relation with a hope to resettle her life. But due to 

conduct  of  the  accused  who  fled  away  after  she  became 

pregnant from his side, the victim became  a laughing stock in 

the society for giving birth a child without having a husband. 

She has lost her reputation as well as it has caused harm to 

the body and mind as well in the society and she cannot live 

with dignity in the society for the conduct of the accused. The 

accused is found guilty U/S 417 IPC and liable to be convicted 

accordingly.  The  accused  persons  is  convicted  U/Ss 

376(1)/417 IPC.

The accused is heard on the point of sentence and his 

statement  is  recorded  U/S  235  Cr.P.C.  wherein  he  has 

submitted nothing more except the fact that he still unmarried 

and he did nothing wrong. He has only brother and no parents 

in  his  house  to  look  after.  Considering  the  gravity  of  the 

offence and the impact in the society I find it not a fit case to 

grant the privilege of Probation of Offenders Act. The life of a 

widow has been scattered by the unfair means adopted by the 

accused, so in my considered view the accused deserves no 

leniency. Accordingly, the accused is sentenced U/S 376 (1) 

IPC  to  undergo  RI  for  7  years  and  also  to  pay  a  fine  of 

Rs.2,000/-. I/d R.I. for two months. He is further sentenced to 

R.I  for  6  months  U/S  417  IPC  and  also  to  pay  a  fine  of 

Rs.1,000/-. I/d R.I. for one month. Period of sentence will run 

concurrently and the sentence already undergone if any shall 

be  set  off.  Furnish  free  copy  of  judgment  to  the  accused 

forthwith. 

Given under my hand and seal of this court on this1st 

day of February, 2012.
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Dictated & Corrected by me Sessions Judge,
Kamrup, Guwahati 

Sessions Judge,
Kamrup, Guwahati 

A P P E N D I X

Witnesses for the prosecution:

P.W.-1 Smti. Bhanu Kalita

P.W.-2 Smti. Himani Kalita

P.W.-3 Dr. Richa Pandey

P.W.-4 Aswini Mahanta

P.W.-5 Sri Ramen Baruah
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P.W.-6 Sri Ashok Kumar Singh

P.W.-7 Medini Mohan Baruti

Exhibits for the prosecution:

Ext.-1 Statement of the Victim woman

Ext.-2 FIR

Ext.-3 Medical Examination Report

Ext.-4 Sketch Map

Ext.-5 Charge Sheet

Sessions Judge
Kamrup, Guwahati
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