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TITLE SUIT NO: 427 OF 2009
PLAINTIFF: SHRI HITENDRA NATH NEOG Vs
DEFENDANT: SMTI RUNU MUDOI

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

SATURDAY, the 7TH  day of JANUARY,2012

TITLE SUIT NO.427/2009 

1. SHRI HITENDRA NATH NEOG
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

2. SMTI RUNU MUDOI
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 8/12/2011 in the presence 
of –

SHRI D.BARUAH, Advocate for the plaintiff; and

SHRI S. MEDHI for the defendant,
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and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT

1. This is a suit between the landlord and tenant wherein the tenant as 
plaintiff has sought for the declaration of his tenancy rights; whereas 
the defendant as the landlord has sought for evicting the plaintiff by 
way of counter claim.

2. The brief facts giving rise to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff,  Shri Hitendra Nath Neog has pleaded that he is the 
tenant under the defendant, Smti Runu Mudoi in respect of the shop 
premise (more particularly described in the schedule of the plaint) 
wherein he is running the business of selling liquors. The plaintiff 
has  pleaded  that  he  entered  into  a  tenancy  agreement  with  the 
defendant  on  21/8/1998  and  thus  came  in  possession  of  the  suit 
premise as a tenant initially for the monthly rent of Rs.1200/-. The 
plaintiff has further pleaded that in terms of the agreement he paid an 
security amount of Rs.25,000/- to the defendant. The plaintiff further 
stated  that  it  was  agreed  that  Rs.100/-  would  be  deducted  every 
month from the said security amount towards the monthly rent and 
the plaintiff would pay the balance agreed monthly rent. The plaintiff 
has further stated that the defendant had taken another Rs.28,500/- as 
advance/  security  on  various  dates  in  addition  to  the  aforesaid 
Rs.25,000/-. 

4. The plaintiff further pleaded that the rent was enhanced from time to 
time and the monthly rent of the suit premise was enhanced from 
1/8/2006 to Rs.2,800/- and it was agreed that an amount of Rs.100/- 
would  be  deducted  from  the  security  amount  and  the  remaining 
Rs.2700/- would be paid every month to the defendant.

5. The plaintiff  has  pleaded that  at  present  the defendant  is  holding 
Rs.43,900/-  as security after  making deductions of Rs.100/-  every 
month.
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6. The plaintiff has pleaded that the defendant is planning to construct 
few  new shops  and  for  that  end  she  wants  to  evict  the  plaintiff 
forcefully;  hence  the  plaintiff  instituted  this  suit  praying  for  the 
declaration  of  his  tenancy  rights  and  for  permanent  injunction 
restraining the defendant from forcefully evicting him from the suit 
premise.

7. The  defendant  appeared  and  contested  the  suit  by  filing  written 
statement. The defendant admitted that the plaintiff is the tenant in 
respect  of  the  suit  premise.  The defendant  also  admitted  that  the 
present rent of the suit  premise is Rs.2,800/- and further admitted 
that  it  was  agreed  that  R.100/-  every  month  was  required  to  be 
deducted  from  the  advance  security  deposit  made  to  her.  The 
defendant  further  pleaded  that  the  plaintiff  is  a  defaulter  in  the 
payment of rent since June,2009 as such he is liable to be evicted 
from the suit premise. The defendant has filed counter claim praying 
for the eviction of the plaintiff from the suit premise.

8. Upon the pleadings of the parties my learned predecessor in office 
framed the following issues in this suit-

(1) Whether the plaintiff has depositing (deposited) rent in full for 
the tenanted (suit) premise?

(2) Whether the plaintiff is a defaulter with respect to payment of 
rent?

(3) Whether the defendant is entitled to the relief (s) prayed for in 
the counter claim?

(4) Whether the plaintiff is entitled to the relief (s) prayed for in 
the plaint?

9. The  plaintiff  examined  himself  in  support  of  his  case  and  the 
defendant has also examined herself in support of the case.

10.I have heard the learned counsels for both the parties. The learned 
counsel for the plaintiff contended that the suit is liable to be decreed 
because the defendant has failed to prove that he is a defaulter in the 
payment  of  rent.  The learned counsel  for  the plaintiff  has further 
stated that the plaintiff paid security deposit to the defendant as such 
even if it is held that there is some arrear of rent, then the same is 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 4 of 10

TITLE SUIT NO: 427 OF 2009
PLAINTIFF: SHRI HITENDRA NATH NEOG Vs
DEFENDANT: SMTI RUNU MUDOI

liable  to  be  deducted  from  the  advance  security  deposit  and 
consequently the plaintiff cannot be held as a defaulter.

11.The learned counsel for the defendant contended that the plaintiff is 
admittedly a defaulter in the payment of rent,  because there is no 
agreement of payment of advance rent;  hence the security deposit 
cannot be termed as advance rent. 

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISIONS:

12.Let us now discuss the materials  on record and try to arrive at  a 
definite finding as regards the issues in this suit.

ISSUE NO.1&2: Whether the plaintiff has depositing (deposited)  
rent in full for the tenanted (suit) premise? // Whether the plaintiff  
is a defaulter with respect to payment of rent?

13.Both the issues are taken together for discussions as both the issues 
are intricately connected to each other.

14.The plaintiff has pleaded that he paid the rent in full for the tenanted 
premise and that he is not a defaulter in the payment of rent.

15.The  factum  of  tenancy  is  admitted  to  by  both  the  parties.  The 
quantum  of  rent  is  also  admitted  to  by  both  the  parties  to  be 
Rs.2,800/- per month. The tenancy agreement is also admitted to by 
both the parties and the same is marked as exhibit 2.

16.It is seen from the pleadings of the parties that there is basically no 
dispute as regards the tenancy, or the quantum of rent and the terms 
of tenancy. 

17.The  defendant  has  further  admitted  the  receipts  of  the  advance 
security deposit  of Rs.25,000/- and further another Rs.28,500/- on 
various dates. In view of the above there is no dispute regarding the 
receipts of the advance deposits.
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18.The perusal of the exhibit 2, as well as the pleadings of the parties 
reveal  that  it  was  agreed  between  the  parties  that  an  amount  of 
Rs.100/- would be deducted every month from the security deposit 
and the balance rent would be paid to the defendant. 

19.Now  let  us  determine  whether  the  plaintiff  is  a  defaulter  in  the 
payment of rent. 

20.The defendant has pleaded that the plaintiff defaulted in the payment 
of  rent  since June,2009;  whereas the plaintiff  has pleaded that  he 
paid  the  rent  for  the  month  of  June,2009  and  even  thereafter  he 
deposited the rent in court.

21.The plaintiff has produced the rent receipts pertaining to the relevant 
period and the same is marked as exhibit 15. The defendant (DW1) 
has identified her signature over the exhibit 15 and has admitted that 
she  received  the  said  rent.  The  perusal  of  the  exhibit  15  clearly 
reveals that the plaintiff paid the rent for the month of June,2009.

22.The plaintiff  has further pleaded that  he tendered the rent  for the 
subsequent months but the defendant refused to accept the said rent; 
hence he deposited the same is court under section 5(4) of the Assam 
Urban Areas Rent Control Act,1972. The plaintiff called for the NJ 
case records by which he deposited the rent in court.

23.The  perusal  of  the  records  show  that  the  rent  for  the  month  of 
September,2009 onwards till  May,2010 were deposited on various 
dates in the court. The plaintiff has deposed that the defendant took 
an amount of Rs.10000/- on 31/5/2009 as advance which was agreed 
to  be  adjusted  towards  the  rents  for  the  month  of  May,2009; 
June,2009 and July,2009. The receipt of the said payment is marked 
as exhibit 14. 

24.The plaintiff  has deposed that  even though it  was agreed that  the 
rents for the month of May,2009; June,2009 and July,2009 would be 
adjusted from the advance Rs.10,000/-, but the defendant again took 
the rent for the month of June,2009 from the plaintiff; hence it was 
again agreed that the rent for August,2009 would be adjusted and 
accordingly the same was adjusted. 
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25.The plaintiff further deposed that in view of the above he tendered 
the rent for the month of September,2009 to the defendant, which 
was refused as such he deposited the same in court under section 
5(4) of the Assam Urban Areas Rent Control Act,1972. 

26.The  plaintiff  (PW1)  was  cross  examined  by  the  defendant,  but 
nothing material could be elicited from his cross examination which 
would render the evidence of the plaintiff doubtful. 

27.The  perusal  of  the  NJ  records  further  shows  that  the  plaintiff 
deposited the rent in court  in accordance with section 5(4) of the 
Assam Urban Areas Rent Control Act,1972 and there is nothing on 
record to show that the said deposits were not made in accordance 
with law.

28.It is seen from the discussions made above that the plaintiff paid the 
rent for the suit premise till May,2010 and that he had not defaulted 
in the payment of rent for the month of June,2009 or for that matter 
for the subsequent months till May,2010. 

29.The  learned  counsel  for  the  defendant  would  contend  that  the 
plaintiff  (tenant)  is  duty  bound  to  pay  the  rents  even  during  the 
pendency of the suit. The learned counsel for the defendant would 
contend that the plaintiff has failed to prove that he paid the rents for 
the months of June,2010 and thereafter; as such he is liable to be 
branded as a defaulter. The defendant relied upon the judgment of 
the  Hon,ble  Gauhati  High Court  in  Abdul  Matin  Choudhury  Vs  
Nilyananda Dutta Banik [ 1997 (2) GLT 590]  and Sobha Biswas  
Vs Ranjit Lodh [ 2006(1) GLT 479]  to buttress his contention that 
the tenant is obliged to pay rent during the pendency of the suit. 

30.I have perused the said judgments, but the same is not applicable to 
the facts of this case because the perusal of the said judgment would 
clearly reveal that, the fact that the tenant has not paid rent during 
the pendency of the suit has to be brought on record, by whatever 
means; whereas in the instant case at hand there is no material on 
record to show that the defendant has not paid the rent during the 
pendency of the suit. 

31.The  tenant  (plaintiff)  cannot  be  expected  to  prove  by  leading 
evidence  till  the  closure  of  arguments  or  for  that  matter  till  the 
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passing of the judgment that he has paid rent every month during the 
pendency, because insistence of the same would lead to absurdity. If 
the tenant is burdened to prove that he paid the rent for every month 
during the pendency of the suit, then the evidence of the tenant side 
would  practically  never  close,  because  after  the  lapse  of  every 
month, the tenant would be required to call for the NJ case record 
and lead evidence regarding the deposit of rent or to lead evidence 
regarding  the  payment  of  rent  to  the  landlord,  and  this  would 
continue even after the closure of evidences of both the sides and 
would prolong the trial to infinity.

32.The law laid down in the aforesaid two judgments states  that the 
tenant is obliged to pay rent even during the pendency of the suit and 
if it can be brought on record, by whatever means, that the tenant has 
defaulted in the payment of rent during the pendency of the suit, then 
the same would be taken into consideration by the court, inspite of 
the fact that there is no pleading to that effect.

33.In  the  instant  case  the  defendant  has  filed  the  counter  claim  on 
18/2/2010 alleging therein that the plaintiff has failed to pay the rent 
since June,2009, but the plaintiff has proved that he paid the rent 
from  the  month  of  June,2009  till  May,2010,  i.e  the  said  period 
covers  the  period  for  which  the  defendant  alleged  that  he  was  a 
defaulter; hence the plaintiff (tenant) cannot be held to be a defaulter. 

34.The burden was upon the defendant (landlord) to show that no rent 
was paid or deposited in court during the pendency of the suit and 
only  then the  burden  would  have  shifted  towards  the  plaintiff  to 
show that he paid the rent.

35.The learned counsel for the defendant had contended that the exhibit 
14 (receipt for Rs.10,000) does not disclose that the same was meant 
for  the  advance  payment  of  rent  for  the  month  of  May,2009; 
June,2009  and  July,2009   and  further  for  August,2009.  I  have 
perused the said exhibit 14. The perusal of the same shows that there 
is an endorsement in the said exhibit 14 which reads as “Addvance” 
(advance).  The  fact  that  the  said  receipt  mentions  that  it  is  an 
advance and nothing else, then oral evidence of the other terms could 
be adduced, which would give a meaning to the said contract.  In 
view of the above the oral evidence of the PW1 to the effect that the 
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said advance was meant for the payment of advance rent for the three 
months  is  admissible  and further  believable.  The evidence  of  the 
PW1  in  this  regard  has  remained  unchallenged  and  no  cross 
examination was done in this regard.

36.In view of the above discussion it is held that the plaintiff is not the 
defaulter in the payment of rent.

37.The  learned  counsel  for  the  plaintiff  further  contended  that  the 
defendants still holds security deposit of Rs.43,900/- and the same 
can be adjusted towards the arrear rent, if any; hence the plaintiff 
cannot  be held to be defaulter.  The plaintiff  would rely upon the 
judgment of the Hon,ble Apex Court in M/S Sarwan Kumar Onkar 
Nath Vs Subhas Kumar Agarwalla [ (1987) 4 SCC 546] to show that 
advance rent could be adjusted for subsequent defaults, if any. I have 
perused the said judgment, but the same is not applicable to the facts 
of this case. The perusal of the said judgment would clearly reveal 
that  there  must  be  an  agreement  between  the  parties  to  treat  the 
advance  amount  as  advance  rent  and  the  parties  must  agree 
beforehand that the said advance amount would be adjusted towards 
subsequent defaults; whereas in the instant case admittedly there is 
no agreement to the effect that the said security amount would be 
adjusted towards the subsequent defaults,  if any. It is an admitted 
fact that only Rs.100/- would be deducted every month from the said 
security deposits. 

38.The above interpretation  was given by the Hon,ble  Gauhati  High 
Court in the case of Dhanai Bhagwat Vs Shakil Akhtar [2005 (1) 
GLT 394] wherein the Hon,ble Gauhati High Court relying upon the 
judgments of Hon,ble Supreme Court of India held that the advance 
amount  cannot  be  adjusted  towards  rent  in  the  absence  of  any 
agreement to this effect.

39.As  it  is  already  held  that  the  plaintiff  is  not  a  defaulter  in  the 
payment of rent, there is no requirement of adjusting the advance 
deposit towards rent; hence there is no controversy in this regard.

40.In view of the discussions made above it is held that the plaintiff 
regularly deposited rent in full and that he is not a defaulter in the 
payment of rent.
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41.DECISION:   The plaintiff is not a defaulter in the payment of rent; as 
such both the issues are answered accordingly.

ISSUE NO.3: Whether the defendant is entitled to the relief  (s)  
prayed for in the counter claim?

42.The defendant is not entitled to the relief prayed for in the counter 
claim because it  is held that the plaintiff  is not a defaulter in the 
payment of rent.

ISSUE  NO.4:  Whether  the  plaintiff  is  entitled  to  the  relief  (s)  
prayed for in the plaint?

43.In view of the admitted position that the plaintiff  is  the tenant in 
respect of the suit premise, it is held that the plaintiff is entitled to 
the  relief  of  declaration  of  her  tenancy  rights,  and  further  the 
defendant  is  permanently  restrained  from  forcefully  evicting  the 
plaintiff from the suit premise. 

44.The plaintiff is also entitled to the cost of the suit.

ORDER

45.In view of the discussions made above and the decisions reached 
therein it is held that the suit of the plaintiff is decreed on contest 
with  cost.  The  counter  claim of  the  defendant  is  dismissed.  It  is 
hereby  declared  that  the  plaintiff  is  the  lawful  tenant  of  the  suit 
premise under the defendant. It is further directed that the defendant 
shall not forcefully evict the plaintiff from the suit premise without 
following the due process of law.

46.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 7th day of 
January,2012 at Guwahati.
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Yusuf Azaz,
Munsiff No.1, Kamrup.
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