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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Tuesday  , the 31  st   Day of July, 2012.  

Title Appeal No. 12/2004

Smti Rajkumari Ravi Das……..…….. Appellant/Defendant-Versus-Shri Bhactaram Ravi Das     ............ Respondent/plaintiff.
This appeal is coming on for final hearing on 09.07.2012 in the presence of –

Mr. S. Medhi                   ……              Advocate/Pleader for Appellant.Mr. G. Misra                    ……..            Advocate/Pleader for Respondent.
And having stood for consideration to this day, the Court delivered the following Judgment:-

J   U D G M E N T  1. This  appeal  U/O  41  Rule  1  CPC  has  been  preferred  by  the defendants  against  the  judgment  and  decree  dated  20/11/2003  passed  by learned Munsiff No. 1, Kamrup, Guwahati in Title Suit No. 182/1993.                                                                                           ……………..  Contd. at P/2
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2. On  receipt  of  the  appeal  memo,  notices  were  issued  to  the plaintiff/respondent and case record of Title Suit No. 182/93 was called for. Respondent appeared through his engaged Advocate and contested the appeal.3. I have heard learned advocate for both the sides, gone through the appeal memo and the case record of Title Suit No. 182/93. 4. Facts leading to Title Suit No. 182/93 in brief, are that Late Jitu Rabidas was the permanent resident of Ulubari and he sold about 5 Bighas 1 Katha 14 Lechas of land covered by Dag No. 516 of K.P. Patta No. 80, Village Japorigog, Mouza Beltola keeping 2 Bighas of land for himself. Jitu Ravidas had four sons namely Late Sarju Rabidas, Late Bhim Rabidas, Late Arjun Rabidas and Sirkut Rabidas.  Bhim Rabidas and Arjun Rabidas expired issueless and their  widows  remarried  and  left  the  place.  On  the  expiry  of  Jitu  Rabidas, plaintiff  Sirkut  and  Sarju  Rabidas,  the  predecessor-in-interest  of  the defendants  got  1  Bigha  each  out  of  the  total  land  of  2  Bighas.  Said  Sirkut Rabidas also got mutation of his name in the revenue records. The defendants instituted Mutation Appeal before the Addl. Deputy Commissioner, Kamrup for setting aside the order dated 12/1/80 passed in Mutation Case No. 1530/79-80 on the ground that the predecessor-in-interest of the plaintiff was not the son of  Jitu  Rabidas and that  on the basis  of  false  compromise  petition,  the mutation order was obtained. The plaintiff entered appearance on 17/6/93 in the said mutation case and found that the predecessor-in-interest was shown as the son of Shew Charan and not Jitu Rabidas.  This land was sold out to Pabitra  Kr.  Talukdar  vide  registered  Sale  Deed  No.  3896/81  dated 23/04/1981. It is further pleaded that the LR’s of Jitu Rabidas & ors instituted Title Suit No. 21/89 against the Gauhati Municipal Corporation. In that suit, Sarju Rabidas was plaintiff No. 4 and Sirkut Rabidas (original plaintiff of this suit) was plaintiff No. 5. Sarju Rabidas being the elder brother took steps on behalf  of  his  younger  brother.  The  said  suit  was  later  on  decreed.  In  the meantime, Sarju Rabidas expired leaving behind the present defendants. After filling of revenue appeal, on enquiry, it revealed that in T.S. No. 21/89, Sirkut was shown as son of Late Siwcharan in place of Jitu. Late Sarju Rabidas who looked  after  the  interest  of  the  plaintiff,  taking  advantage  of  his  illiteracy, simplicity and honesty of the plaintiff, with a mala-fide intention showed him as the son of Late Siwcharan in T.S. No. 21/89.           ……………..  Contd. at P/3



Page 3 of 10                                                  TA 12/2004
Taking clue from this, the defendants have instituted R.A. No. 35/92-93 raising the plea that the plaintiff is not the son of Late Jitu Rabidas and also challenged the compromise petitions filed in Mutation Case No. 1530/79-80 as managed and filed by the plaintiff and got mutation over 1 Bigha of land as heir of Late Jitu  Rabidas  although plaintiff  was not  the  heir  of  Jitu.  Due to  the  mistake committed in T.S. No. 21/89, the plaintiff is now facing some problems and as such  the  said  mistake  is  required  to  be  corrected.  Hence,  the  suit  for declaration of status of plaintiff Sirkut Rabidas as son of Jitu Rabidas. It may be noted here that during pendency of the suit, plaintiff Sirkut died and his legal Heir  Bhaktaram Rabidas substituted himself  as plaintiff  and continued with the suit.5. The defendants appeared and contested the suit by filing written statement. They had denied the averments made in the plaint both on law and facts.  It  is stated that one Raghunandan who owned and possessed various lands in Guwahati and near about, had 3 sons namely Bondu Rabidas, Durga Rabidas and Jitu Rabidas.  After the death of Raghunandan, these three sons became the owners of those lands. The three sons got their lands partitioned and  started  occupying  their  respective  shares  from  a  long  time.  Bandhu Rabidas died leaving three sons namely Tinkori, Dhuku and Manohar. Durga Ravidas died leaving Rup Sagar and another son. Jitu Rabidas had three sons namely Sarju, Arjun and Bhim only. Sarju had one son namely Tapan who pre-deceased his father Sarju. The defendant No. 1 is the wife of Late Tapan and the  defendant  Nos.  2  to  7  are  sons  of  Tapan.  Sirkut  Rabidas,  the  plaintiff  managed to get his name mutated sometime back claiming him as the son of Jitu and sometime as the son of Bandhu, the brother of Jitu.  By getting the name  mutated,  said  Sirkut,  the  plaintiff  sold  almost  all  the  lands  of  the defendants' predecessors. In K.P. Patta No. 358, Part-II of Sahar Ulubari, Mouza Ulubari,  Jitu  Mochi  was  shown  to  be  husband  of  Dukhuni  Mochi.  In  fact Dukhuni  Mochi  was  the  wife  of  Sib  Charan  and  Sib  Charan  got  his  name mutated in the patta. In patta No. 27, Part-II of Village Sahar Ulubari, Mouza Ulubari, Dukhuni Mochi's name was shown as wife of Jitu Mochi but the said Dukhuni  Mochi  never  lived  in  Guwahati  and  she  had  no relation  with  Jitu Mochi. In K.P. Patta No. 253 Part-II, of Village Sahar Ulubari, Mouza Ulubari, the plaintiff has shown as the son of Jitu Rabidas.              ……………..  Contd. at P/4
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In fact the plaintiff is the son of Shiw Charan Rabidas. In Patta No. 14, Part-II of Village Sahar Ulubari, Mouza Ulubari, the same mischief was committed by the plaintiff and got his name mutated as the son of Jitu Rabidas. The defendant No.  1  filed  a  petition  before  the  S.P.,  C.I.D.  to  enquire  about  the  mischief committed  by  the  plaintiff  and  the  Inspector  of  C.I.D.,  Guwahati,  after investigation confirmed that the name of the plaintiff's father is Siba Chjaran Ram,  not  Jitu  Rabidas  as  claimed  by him.  Hence,  the  defendants  prayed to dismiss the suit with cost. 6. On  the  above  pleadings, both  sides  went  on  trial  with  the following issues/additional issues:-1. Whether there is any cause of action for the suit?2. Whether the suit is maintainable in its present form?3. Whether the plaintiff is the son of Jitu Rabidas as claimed by him?4. Whether the plaintiff is entitled to get a decree as prayed for?5. What other relief/reliefs, if any, parties are entitled to?      Additional Issue :-6. Whether  right  to  sue  survives  after  the  death  of  the  original plaintiff?7. During  trial,  plaintiff  side  examined  two  witnesses  and  the defendant examined one witness. Plaintiff  side exhibited several documents. Defendant side though marked one document as Ext-1, but the same was not accepted by the Ld. Trial Court by putting signatures on the same as exhibit of defendant. 8. After hearing arguments from both the sides, Ld. Trial Court vide judgment and decree dated 20/11/2003, decreed the suit on contest with cost. Against  the  above  judgment  and  decree,  the  defendants/appellants  have preferred the instant appeal on the following amongst other grounds:-

a) That the impugned judgment and decree passed by Ld. Munsiff No.  

1 is bad in law and liable to be set aside;

b) That the appellant/defendant having denied that Late Jitu Ravidas  

has four sons including the plaintiff, the Ld. Court below wrongly decided  

the suit in favour of the plaintiff/respondent;

c) That the issue No. 1 was wrongly decided by the Ld.  Trial  Court  

inasmuch as  plaintiff  has  sought  declaration  that  he  is  the son  of  Jitu  

Rabidas and the defendants have denied the same;    ……..  Contd. at P/5
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d) That the Issue No. 3 has been decided wrongly by the trial court  

inasmuch as when the plaintiff in an earlier suit disclosed himself to be the  

son  of  Shew  Charan  and  obtained  a  decree  in  the  said  suit,  cannot  

challenge his paternity in a subsequent suit without alleging fraud on the  

part of someone who was benefitted by that fraud and in the instant case  

that having not alleged and proved, the plaintiff is debarred from filing  

the suit under the provision of Section 115 of the Evidence Act;

e) That the issue No. 3 has been decided wrongly by the Ld. Trial Court  

inasmuch as the trial Court remained silent as to how his father's name  

was mentioned as Shew Charan in the title suit filed by him;

f) That the original plaintiff died during the pendency of the suit and  

his son proved those revenue records to show that his father was the son of  

Jitu Rabidas, but the original plaintiff was to prove his paternity from his  

own village people or other reliable documents;

g) That Ld. Trial Court committed gross illegality in decreeing the suit  

only on the basis of some revenue records which were under challenge in  

the Court  9. In the course of  Argument on this appeal,  Ld.  Advocate for the appellant  while  reiterating  the  grounds  taken in  the  appeal  memo,  further argued that Ld. Trial Court ought to have dismissed the suit on the ground that after the death of the original plaintiff, who prayed for declaration of his status as son of Jitu Rabidas, the plaint was not amended by the substituted plaintiff  for declaration of his father's status. It is also argued that the judgment of the Ld. Trial Court is silent regarding the document marked by the defendant side and as such, it is a fit case for remand of the suit for fresh trial.  He further argued that trial Court should not have decreed the suit by relying upon the revenue records which were under challenge from the defendant side before the revenue appellate authorities and as no independent document has been produced or none of the villagers of the plaintiff's origin were examined, trial Court  should  have  held  that  plaintiff  has  failed  to  discharge  his  burden of getting his status declared. 10. On the other hand, Ld. Advocate for the respondent has that the maintainability of the suit on the ground of non-amending of the prayer part has  not  been  taken  in  the  appeal  memo  and  as  such,  it  is  a  new  ground. Moreover, the above ground is not tenable                  ……………..  Contd. at P/6
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as the prayer part remained same regarding the declaration of status of Shri Sirkut Rabidas and Court has rightly decreed the suit by declaring the same. He also argued that the document submitted by the defendant has not been duly proved and as such, Ld. Trial Court did not take any cognizance on the same. 11. POINT FOR DETERMINATION IN THIS APPEAL IS:-

i) Whether the judgment and decree passed by Ld. Trial Court is just  

and proper or needs to be interfered with?12. On going through the judgment of the Ld. Trial Court, it appears that issue No. 3 is the crux of the case. This issue relates to as to whether the plaintiff is the son of Jitu Rabidas. It may be noted here that the issues were framed before death of the original plaintiff. While deciding this issue, Ld. Trial Court has rightly held that the entire burden of proving the fact  in issue is upon  the  plaintiff.  Ld.  Trial  Court  has  also  considered  various  documents submitted by the plaintiff in support of his claim. Apart from the oral evidence of  claiming  that  Sirkut  Rabidas  was  the  son  of  Jitu  Rabidas,.  Substituted plaintiff Bhaktaram as PW 2 has proved several documents. On careful reading of said documents show that in some documents Sirkut Rabidas was shown as son of Jitu Muchi and in some other documents as Jitu Rabidas. Plaintiff side has relied upon Exts-1, 2, 3 and Ext-6, an unregistered agreement where Sarju Rabidas the predecessor-in–interest of the appellants, and the plaintiff Sirkut Rabidas showing their father's name as Jitu Muchi has specifically admitted that both of them are brothers and got their land and property partitioned several years back,  but the paternal house was not partitioned and for that purpose,  they  have  made  a  Family  Partition  Deed  on  26/12/1980  by partitioning the property remained after partition.  The said agreement was signed by several other persons. Exts-9, 10, 11 and 12 are original copies of periodic patta and certified copy of Jamabandi which shows that Sirkut was shown as son of Jitu Rabidas alias Muchi. Ext-7, a certified copy of compromise petition  presented  before  the  SDC,  Guwahati,  wherein  Sirkut  Rabidas  and Sarju Rabidas claiming themselves as brothers and sons of Jitu Rabidas have mentioned  regarding  the  family  partition  dated  26/12/80  i.e.  Ext-6  and prayed for recording of their names over the properties. Ext-8 is a certified copy of order of Revenue Appeal No. 35/92 by which it appears that on the application for mutation,                                             ……………..  Contd. at P/7
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an enquiry was made and on that enquiry, it was found that Jitu Muchi has four sons namely Sarju,  Bhim, Sirkut and Arjun.  Due to having no legal  heirs of Bhim and Arjun, the land was mutated in the name of Sirkut with the consent of Sarju Rabidas. Ext-4 is another order of SDC, Guwahati dated 24/7/73 in which in place of Jitu Rabidas  and mutation was granted in favour of Sarju Rabidas,  Bhim Rabidas  and Sirkut  Rabidas.  Ext-5 is  a  compromise  petition dated  27/2/79  wherein  also  Sarju  Rabidas  admitted  the  fact  that  Sirkut Rabidas  is  the  son  of  Jitu  Rabidas.  Against  the  above  documents,  the defendants have relied upon the copy of plaint of T.S. No. 95/89 (original No. is T.S.  21/89)  wherein  name  of  father  of  Sirkut  Rabidas  was  shown as  Shiw Charan.  Above mentioning of  Sirkut's  father's  name  as  Shiw Charan is  the cause of dispute of the instant suit. The respondents heavily relied upon the above declaration in the plaint of T.S. No.  21/89 (T.S. 95/89) and submitted that as Sirkut has declared his father's name as Shiw Charan, he is not entitled for  any  property  of  Jitu  Rabidas  as  he  is  not  the  son  of  Jitu  Rabidas.  Ld. Advocate  for  the  appellant,  though  argued  that  they  have  challenged  the veracity  of  the  revenue  documents  and  orders  relating  to  partition  of  the properties relating to Jitu Rabidas and granting of mutation in favour of Jitu Rabidas  by  alleging  the  same  as  collusive,  yet  during  trial  of  this  suit,  the appellant/defendant have not taken any pain to prove the fact of collusiveness nor even did not file any suit for setting aside the name of the plaintiff form the revenue records or even for getting their title declared for the estate of Jitu Rabidas  being  absolute  owners  or  even  for  cancellation  of  sales  made  by Sirkut. Defendants/appellants did not prove any document or iota of evidence showing  that  the  revenue  appeals  have  been  disposed  off.  Apart  from  the orders from the revenue officials,  there are some partition and compromise documents as proved vide Exbts-5 and 6 bearing signatures of Sarju Rabidas and  Sirkut  Rabidas  wherein  it  has  been  clearly  stated  that  they  are  both brothers.  Till  date,  those  documents  hold  field  and  they  have  not  been declared as null and void by any Court of law. Mere mentioning the name of Shiv Charan as father's name in the plaint of T.S. No. 21/89 which was filed along  with  Sarju  Rabidas  and  others  against  GMC,  will  not  take  away  the admissions and proof of paternity as shown in Ext-4 to Ext-11. The mentioning of the name might be a mistake or                       ……………..  Contd. at P/8
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might be an act of collusion by the other plaintiffs and it does not take away the right of the plaintiff Sirkut Rabidas to get his status declared being the son of Jitu Rabidas. 13. Ld. Advocate for the appellant in the course of argument has also submitted that while decreeing the suit, the Ld. Trial Court has totally omitted the documents proved by the defendant side regarding the report given by the CID on the complaint  of  defendants/appellants.  On verifying the records of original suit, it appears that in the evidence on affidavit-in-chief, it has been marked  as  Ext-1  regarding  a  certificate  given  by  Nagarpalika,  Jagdishpur, District  Bhojpur,  which is kept in C-2 file  of  T.S.  No.  182/93. On perusal,  it appeared that a xerox copy of a certified copy was submitted by the defendant side and marked the same as Exbt. 1, but the Ld. Trial Court has treated the same as not proved. Along with the certificate, a xerox copy of the complaint petition for referring the matter to CID was there. There is no evidence as to how and from whom the aforesaid document showing the father's name of Sirkut Ram as Shiv Charan Ram of Jagdishpur came into existence. Neither the issuing authority  has  been examined nor the source  has  been declared for obtaining  the  above  certificate.  Though  the  appellant  side  has  argued  that learned trial  court has  not considered the report of  CID as  made upon the complaint,  neither  there  is  any  existence  of  report  of  CID  nor  defendants proved any such report. Even there is no prove that CID has ever inquired the matter  on  the  complaint  of  the  defendant  side.  Apart  from  above,  on  the cursory look at the said document, it appears that name was shown as Sirkut Ram,  son  of  Shiw  Charan  Ram  of  Jagdishpur,  Ward  No.  12,  P.O.  &  P.S. Jagdishpur under the district of Bhojpur. This case is relating to paternity of Sirkut Rabidas, son of Jitu Rabidas alias Jitu Muchi. There is basic difference in the names. In the WS of the suit, it appears that no such plea has been taken by the defendants regarding place of origin that Sirkut Ram, son of Shiw Charan Ram was the original resident of village Jagdishpur of District Bhojpur. It is the simple plea that Sirkut Rabidas was not the son of Jitu Rabidas alias Jitu Muchi. As  such,  the  argument  of  the  Ld.  Advocate  for  the  appellant  could  not  be accepted  trial  court  has  ignored  the  evidence  of  defendant  side  regarding investigation of the CID on the allegation of  defendants/appellant.  Ld.  Trial Court while deciding this issue, has considered all the available and relevant oral evidence and documentary evidence                   ……………..  Contd. at P/9
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and has come to a right conclusion that plaintiff has been able to prove the fact that  Sirkut  Rabidas  is  the  son  of  Jitu  Rabidas  and  decided  the  issue  in affirmative. I concur with the findings of learned trial court.14. In respect  of  issue No.  1,  which relates  to cause of  action,  it  is settled principle of law that cause of action is nothing but a bundle of facts. In the present case in hand, the original plaintiff Sirkut Rabidas filed the suit for getting his status declared and the defendants have challenged the same. The above facts certainly show that there is a dispute regarding the paternity of Sirkut Rabidas. As such, he has the right to institute the suit for getting his status declared. Ld. Trial Court has rightly held the issue in affirmative and in favour of the plaintiff. I agree with the said findings of the Ld. Trial Court. 15. Issue No. 6 relates to right to sue survives after the death of the original  plaintiff.  After  the  order  of  substitution,  the  other  side  did  not challenge the said order attained finality. In this instant appeal also legality of the said order was not challenged. Ld. Trial Court while deciding the issue, has rightly held that,  as  the plaint  has already  been amended and legal  heir  of Sirkut has been impleaded,  there is no question of  reopening of  the matter though an issue was framed on this point. I concure with the finding of trial court.16. Issue No. 2 relates to maintainability of the suit. The argument of Ld. Advocate for the appellant that inspite of death of the original plaintiff, the substituted plaintiff i.e. respondent Bhaktaram Rabidas did not get the plaint amended and as such, the suit becomes non-maintainable, found not tenable as  the  basic  fact  remains  regarding  the  status  of  the  Sirkut  Rabidas.  After substitution, the prayer remains the same and civil court has the proper forum to decide the matter and give finding on the reliefs prayed in original plaint. From the facts of the case, it appears that there is nothing apparent to show that the suit is not maintainable to get the declaration of status. The Civil has the right to decide the legal character of a person which includes his status, paternity and other relevant matters. There is nothing on record to show that any other law in force has created a bar regarding the maintainability of the suit. Ld. Advocate for the appellant/defendants has also failed to substantiate their plea in WS regarding non-maintainability of the suit. Learned trial court has rightly decided the issue in affirmative.               ……………..  Contd. at P/10
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17. Issue Nos. 4 and 5 are related to reliefs. In view of the decision of issue Nos. 1, 2, 3 and 6, Ld. Trial Court has rightly held that plaintiff is entitled for the reliefs  as prayed for and granted the decree declaring the status of Sirkut Rabidas as son of Jitu Rabidas. I am of the considered opinion that Ld. Trial Court has rightly and lawfully passed the judgment and decree and there is nothing to interfere with the said judgment and decree of the Ld. Trial Court. 18. In the result, I hold that the appeal is devoid of merit and needs to be dismissed, which I do accordingly. The judgment and decree passed by Ld. Trial  Court on 20/11/2003 in Title Suit No. 182/93 is hereby affirmed and upheld. O R D E R 19. The appeal is dismissed on contest with cost. The judgment and decree  passed  by  Ld.  Trial  Court  on  20/11/03  in  Title  Suit  No.  182/93  is hereby affirmed and upheld. 20. Prepare the decree within 15 days from today accordingly.21. Send down the case record of T.S. No. 182/93 to learned Munsiff No. 1, Kamrup, Guwahati with a copy of this judgment.Given under my hand and seal of this court on this 31st day of July, 2012.
Dictated & Corrected by me.
    (S. K. Poddar),                                                                        (S. K. Poddar), Civil Judge No. 3,                                                                    Civil Judge No. 3,Kamrup, Guwahati.                                                               Kamrup, Guwahati.


