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TITLE SUIT NO: 34 OF 2009 
PLAINTIFF: M/S EXCELLENT SPORTS HOUSE Vs
DEFENDANT: SAMIMA ASHRAF ZAMAN

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

SATURDAY, the 3RD day of DECEMBER,2011

TITLE SUIT NO.34 OF 2009

1. M/S EXCELLENT SPORTS HOUSE
                                                                                               Plaintiff /s
                                                                                               Petitioner/s
                                                    
                                                   versus

1.SMTI  SAMIMA ASHRAF ZAMAN
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 30/9/2011 in the presence 
of –

SHRI U. DAS , Advocate for the plaintiff; and

SHRI G. MISHRA, Advocate for the defendant,
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and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT

1. The plaintiff  has instituted this suit  for declaration that she is the 
lawful  tenant  of  the defendant  in  respect  of  the suit  premise  and 
praying  for  permanent  injunction  restraining  the  defendants  from 
dispossessing her forcefully.

2. The brief facts giving rise to the institution of this suit as is revealed 
from the suit is that:

3. The  plaintiff,  Smti  Tazneen  Sultana  would  plead  that  she  is  the 
tenant under the defendant, Smti Samima Ashraf Zaman in respect of 
the suit premise.  The plaintiff  would plead that she carries on the 
business of sports goods in the suit premise under the name and style 
of “Excellent Sports House” at the monthly rent of Rs.500/-.  The 
plaintiff would plead that the defendant refused to accept the rent for 
the month of December,2008 and threatened the plaintiff with dire 
consequences if she does not vacate the suit premise.

4. The plaintiff would plead that on 6/1/2009 the defendant alongwith 
some  other  persons  came  to  the  suit  premise  and  forcefully 
dispossessed  the  plaintiff  from  the  suit  premise.  The  plaintiff 
thereafter lodged an ejahar with the Officer in Charge of Basistha 
Police Station against the illegal actions of the defendant.

5. The plaintiff would further plead that she came to the suit premise on 
11/1/2009 and found that the lock of the suit premise was open as 
such she again took possession of the same and since then she is 
possessing the suit premise; hence this suit for the declaration that 
she is the lawful tenant and for permanent injunction restraining the 
defendant from dispossessing her.

6. It would be pertinent to mention herein that this Court by an order of 
temporary injunction restrained the defendant from dispossessing the 
plaintiff  from the  suit  premise,  but  the  plaintiff  again  by another 
petition informed this court that the defendant had again forcefully 
evicted her from the suit premise on 29/1/2009 in total disobedience 
of the order of temporary injunction. This Court thereafter vide order 
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dated  4/6/2009  directed  the  defendant  not  to  handover  the  suit 
premise  or  to  lease  or  let  out  the  suit  premise  to  any other  third 
person upon observing that  the possession of  the suit  premise  no 
longer remains with the plaintiff.

7. The defendant appeared through her authorized agent Shri Prabhat 
Pathak and filed written statement  denying the contentions of  the 
plaintiff. The defendant admitted that the plaintiff was the tenant of 
the  suit  premise  under  the defendant,  but  would contend that  the 
monthly rent of the suit premise was Rs.1620/- and not Rs.500/- as 
alleged.  The  defendant  would  further  plead  that  the  plaintiff 
defaulted in the payment of rent of the suit premise and as such the 
defendant  issued a notice requiring the plaintiff  to vacate the suit 
premise and accordingly the plaintiff voluntarily vacated and handed 
over the possession of the suit premise to the defendant on 5/1/2009. 
The defendant  would deny that  she or  any persons  on her  behalf 
forcefully evicted the plaintiff from the suit premise because in fact 
the possession of the suit premise was handed over to the defendant 
on 5/1/2009 itself.

8. The defendant would contend that the plaintiff even after delivering 
the possession of the suit premise on 5/1/2009 is trying to forcefully 
regain the possession of the suit premise; hence this suit is liable to 
be dismissed. The defendant would plead that she never forcefully 
dispossessed the plaintiff on 29/1/2009; hence there is no cause of 
action for institution of this suit.

9. Upon the pleadings of the parties my learned predecessor framed the 
following issues in this suit-

(1) Whether the suit is maintainable in its present form?

(2) Whether there is any cause of action for filing the suit?

(3) Whether  the  plaintiff  herself  vacated  the  tenanted  room 
voluntarily and handed over possession to the defendant on 
5/1/2009? If so, whether the plaintiff has got any right to take 
possession of the tenanted room again?
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(4) Whether  for  handling  over  possession  voluntarily  by  the 
plaintiff to the defendant on 5/1/2009, she is entitled to the 
reliefs as claimed by her?

(5) To what  other  relief  or  reliefs  the defendant  are entitled to 
under the law and equity?

10.The plaintiff in support of her case examined herself;  whereas the 
defendant  did not  examine any witness  in  support  of  her  case.  It 
would be pertinent to mention herein that the plaintiff side filed the 
examination  in  chief  of  two  other  witnesses  namely,  Mainuddin 
Ahmed  and  Mukibur  Rahman  but  they  did  not  appear  for  cross 
examination as such their examination in chiefs were taken off the 
record.

11.I have heard the arguments put forwarded by both the parties. The 
learned counsel for the plaintiff would contend that it is an admitted 
fact  that  the plaintiff  was a tenant and it  is  also admitted that  no 
lawful decree was passed for the eviction of the plaintiff from the 
suit premise; as such it ought to be presumed that the plaintiff was in 
lawful possession and that she was forcefully dispossessed.

12.The  learned  counsel  for  the  defendant  would  contend  that  the 
plaintiff has failed to prove that she was dispossessed; hence the suit 
is liable to be dismissed.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

ISSUE NO.1: Whether the suit is maintainable in its present form?

13.The defendant would plead that the suit  is not maintainable in its 
present  form as the suit  is  instituted by “Excellent Sports House” 
which is not a legal entity.

14.I have perused the plaint and it appears that in the cause title of the 
plaint  the  plaintiff  is  described  as  “Excellent  Sports  House” 
represented by its  proprietor  Tazneen Sultana.  It  is  seen from the 
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above  that  the  Tazneen  Sultana  has  sued  as  the  proprietor  of 
“Excellent Sports House”. It is evident from the above that the said 
proprietorship firm is represented by its proprietor and there remains 
no room for any doubt regarding the identity of the plaintiff.

15.In view of the above discussion it is held that the plaintiff is properly 
described in the plaint; hence the suit is maintainable in its present 
form.

16.DECISION:   The suit is maintainable; as such this issue is answered 
in the affirmative, in favour of the plaintiff.

ISSUE NO.3: Whether the plaintiff herself vacated the tenanted  
room voluntarily and handed over possession to the defendant on  
5/1/2009? If  so,  whether  the  plaintiff  has  got  any right  to  take  
possession of the tenanted room again?

17.The plaintiff would plead that the defendant forcefully evicted her 
from the  suit  premise  on 6/1/2009;  whereas  the  defendant  would 
plead that the plaintiff voluntarily handed over the possession of the 
suit premise on 5/1/2009. 

18.The plaintiff, Smti Tazneen Sultana (PW1) would depose that she is 
the  tenant  under  the  defendant,  Smti  Samima  Ashraf  Zaman  in 
respect of the suit premise. The PW1 would depose that she carries 
on the business of sports goods in the suit premise under the name 
and  style  of  “Excellent  Sports  House”  at  the  monthly  rent  of 
Rs.500/-. The PW1 would further depose that the defendant refused 
to accept the rent for the month of December,2008 and threatened 
the plaintiff with dire consequences if she does not vacate the suit 
premise.

19.The plaintiff would depose that on 6/1/2009 the defendant alongwith 
some  other  persons  came  to  the  suit  premise  and  forcefully 
dispossessed  the  plaintiff  from  the  suit  premise.  The  plaintiff 
thereafter lodged an ejahar with the Officer in Charge of Basistha 
Police Station against the illegal actions of the defendant.

20.The defendant would cross examine the plaintiff on this point but 
nothing material could be elicited from the cross examination which 
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would discredit the witness. The cross examination of the PW1 was 
largely confined to the quantum of monthly rent,  which is not an 
issue  in  this  suit.  The  PW1  was  cross  examined  regarding  her 
dispossession to which the PW1 had reiterated her statements made 
in  examination in  chief.  The perusal  of  the evidence of  the PW1 
shows  that  she  had  consistently  deposed  as  regards  her  forceful 
dispossession from the suit premise on 6/1/2009 and her regaining of 
possession of the suit premise on 11/1/2009 and her dispossession 
again on 29/1/2009.

21.The PW1 would depose that she regained the possession of the suit 
premise on 11/1/2009 and was again dispossessed on 29/1/2009, i.e 
after the institution of this suit. 

22.There is nothing on record to doubt or disbelieve the PW1. It is an 
admitted fact that the plaintiff was the tenant of the suit premise; as 
such it would have to be presumed that she was in possession unless 
it  is  shown  that  she  has  been  lawfully  evicted  or  that  she  has 
voluntarily handed over the possession of the suit premise.

23.In the instant  case  the defendant  would contend that  the plaintiff 
would voluntarily hand over the possession of the suit premise to the 
defendant on 5/1/2009, but the defendant did not adduce evidence to 
prove the said fact. The defendant did not appear to adduce evidence 
and withstand cross examination which leads me to draw adverse 
inference  against  the case  tried to  be set  up by the defence.  The 
burden to prove the fact that the plaintiff voluntarily handed over the 
possession  of  the  suit  premise  to  the  defendant  lies  upon  the 
defendant, but the defendant has failed to prove the said fact; hence 
it is held that the plaintiff did not hand over the possession of the suit 
premise to the defendant on 5/1/2009.

24.The PW1 would further state that the defendant again dispossessed 
her on 29/1/2009 and as such the defendant is in physical possession 
of the suit premise as on today. There is nothing on record to doubt 
or disbelieve the said PW1; as such it is held that the defendant has 
again  dispossessed  the  plaintiff  on  29/1/2009,  i.e  during  the 
pendency of this suit.

25.The  learned  counsel  for  the  defendant  would  contend  that  the 
plaintiff  has not  amended the plaint  or  the prayer to seek for  the 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 7 of 9

TITLE SUIT NO: 34 OF 2009 
PLAINTIFF: M/S EXCELLENT SPORTS HOUSE Vs
DEFENDANT: SAMIMA ASHRAF ZAMAN

recovery of possession of the suit premise; as such this court cannot 
consider  the  said  fact  and  cannot  grant  the  relief  of  recovery  of 
possession.

26.It is already held above that the plaintiff was forcefully dispossessed 
by the defendant on 6/1/2009 and that the possession was recovered 
on 11/1/2009. It is further held that the plaintiff was dispossessed by 
the defendant on 29/1/2009, i.e during the pendency of the suit.

27.It  is  already  stated  above  that  there  was  an  order  of  temporary 
injunction restraining the defendant from dispossessing the plaintiff 
from the suit premise and during the continuation of the said order of 
temporary  injunction  the  plaintiff  was  dispossessed;  as  such 
dispossession of the plaintiff is wrongful and in violation of the order 
of temporary injunction; hence this court is duty bound to restore the 
possession of the suit premise. The factum of dispossession of the 
plaintiff  from  the  suit  premise  on  29/1/2009  has  already  been 
brought on record by way of a petition under order 39 Rule 2A CPC 
alleging violation of the said order; as such there is no requirement 
of again bringing the same on record by way of amendment of plaint. 
In addition to the above it is the duty of the court to enforce its order 
and to  restore  the parties  to  its  original  position  if  any party has 
wrongfully or unknowingly violated any lawful order and derived 
any undue benefits.

28.In addition to the above the Order VII Rule 7 specifically provides 
that the Court can grant reliefs which is general in nature or which 
may be given if the court thinks it just to do so as if the said relief 
had been asked for.

29.In the instant suit the plaintiff was in possession of the suit premise 
as on the date of institution of this suit; as such there is no question 
of seeking relief of recovery of possession, but as the plaintiff was 
dispossessed  during  the  pendency  she  is  entitled  to  the  relief  of 
recovery  of  possession  even  thought  the  same  has  not  been 
specifically prayed for. 

30.In  view of  the  above  discussion  it  is  held  that  the  plaintiff  was 
forcefully  evicted  from  the  suit  premise  on  6/1/2009  and  on 
29/1/2009 and that she is entitled to recover possession of the suit 
premise.
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31.DECISION:   The  plaintiff  was  forcefully  evicted  from  the  suit 
premise on 6/1/2009 and on 29/1/2009 hence that she is entitled to 
recover possession of the suit premise.

ISSUE NO.4: Whether for handling over possession voluntarily by  
the plaintiff  to the defendant  on 5/1/2009, she is  entitled to the  
reliefs as claimed by her?

32.It has been already held in the issue no.3 that the plaintiff did not 
voluntarily  hand  over  the  possession  of  the  suit  premise  to  the 
defendant; as such this issue is answered accordingly and held that 
the plaintiff had not voluntarily handed over the possession.

33.DECISION:   The  plaintiff  had  not  voluntarily  handed  over  the 
possession of the suit premise.

ISSUE NO.2: Whether there is any cause of action for filing the  
suit?

34.The brief facts leading to the institution of the suit is narrated above 
and it  is  seen that  the defendant  threatened and in fact  forcefully 
evicted the plaintiff from the tenanted suit premise in violation of the 
provisions of Assam Urban Areas Rent Control Act, 1972; hence it 
is held that the plaintiff has the cause of action for instituting this 
suit.

35.DECISION:   The plaintiff has the cause of action for institution of 
this suit.

ISSUE NO.5:  To what  other  relief  or  reliefs  the  defendant  are  
entitled to under the law and equity?

36.This  issue,  it  appears,  has been wrongly framed because it  is  the 
plaintiff  who  has  instituted  the  suit  and  sought  for  the  reliefs; 
whereas the issue mentions whether the “defendant” is entitled to the 
relief;  as  such  the  words  “defendant”  is  corrected  and  read  as 
“plaintiff”.

37.It is already held that the plaintiff was the lawful tenant of the suit 
premise and that she was forcefully evicted from the suit premise on 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 9 of 9

TITLE SUIT NO: 34 OF 2009 
PLAINTIFF: M/S EXCELLENT SPORTS HOUSE Vs
DEFENDANT: SAMIMA ASHRAF ZAMAN

6/1/2009  and  on  29/1/2009;  hence  it  is  held  that  the  plaintiff  is 
entitled to recover the possession of the suit  premise.  It is further 
declared that the plaintiff is the lawful tenant in respect of the suit 
premise under the defendant as such the defendant is restrained from 
forcefully  evicting  the  plaintiff  from  the  suit  premise  without 
following the due process of law. 

ORDER

38.In view of the discussions made above and the decisions reached in 
the foregoing issues the suit  of the plaintiff  is  decreed on contest 
with cost. It is hereby decreed and declared that the plaintiff is the 
lawful tenant of the defendant in respect  of the suit  premise;  and 
further  directed  that  the  defendant  is  restrained  from  forcefully 
evicting the plaintiff from the suit premise without following the due 
process of law. It is further directed that the defendant do hand over 
the possession of the suit premise to the plaintiff within one month 
from the date of this decree or else the plaintiff would be at liberty to 
recover the possession of the suit premise by executing the decree. It 
is further directed that the defendant do pay to the plaintiff the cost 
of the suit.

39.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 3rd day of 
December,2011 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.


