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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.
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                      Kamrup, Guwahati.

Monday, the 28th day of May, 2012.

TITLE SUIT NO. 151/2006

1. M/s Shreeniwas Basudeo,
2. Shri Prabhu Dayal Deorah,
3. Assam Vegetable & Oil Products Ltd. .....Plaintiffs.

-Vs-
1. M/s Marble Point,
2. Shri Manoj Kr. Jain ....Defendants.

This suit coming on for final hearing on 17/5/12 in the presence of :-

Mr. S.P. Roy ..... Advocate for the plaintiffs. 

-And-

Mr. Bikash Sharma    ......Advocate for defendants.

And having stood for consideration to this day, the Court delivered 

the following judgment :-

J U D G M E N T

This is a suit for ejectment of defendant, recovery of arrear licence 

fees, realisation of pendentelite and future licence fees, electricity charges 

and damages. 

The plaintiff's case, in brief, is that the plaintiffs are the owners of a 



plot of land measuring 8 Bighas 2 Lechas covered by K.P. Patta No. 51, 

Dag  No.  46  of  Village  Dispur,  under  Beltola  Mouza  whereupon  the 

plaintiffs have constructed several Assam type godowns for giving them to 

different  licensees,  out  of  which  two  of  the  godowns  were  given  to 

defendants on leave and license basis. The said godowns are described in 

the plaint as Schedule-A and B respectively. Accordingly, on 10/2/05 and 

11/2/05,  the plaintiffs  and defendants  had entered into leave and license 

agreement by which the defendants were allowed to do their business with 

effect  from 1/12/04  to  31/10/05  which  stands  revoked  automatically  on 

31/10/05. As per terms and conditions of the said agreement, the defendants 

shall pay licence fees to the plaintiffs @ Rs. 3,114/- and Rs. 11,778/- in 

respect of Schedule-A and B premises respectively. But after expiry of the 

period of the said leave and licence agreement, the plaintiffs requested the 

defendants  to  vacate  the  suit  premises  on  the  ground  of  their  bonafide 

requirement for their own use and re-construction. Further, the defendants 

paid licence fees of the suit  premises to the plaintiffs upto the month of 

October, 2005 and since November, 2005 the defendants failed to pay the 

licence fees to the plaintiffs.  It  is  stated that since the agreements dated 

10/2/05 and 11/2/05 expired on 31/10/05 and thereafter the defendants did 

not vacate the suit premises, as such, the defendants are trespassers. Hence, 

the plaintiffs have filed the suit praying for the reliefs as stated above. 

The  defendants  contested  the  suit  by  filing  written  statement. 

Defendants' case is that the suit is not maintainable in law as well as in 

facts, that there is no cause of action for the suit, that the suit is neither 

properly filed nor verified, that the bad for non-joinder or mis-joinder of 

parties, that the suit is barred by estoppel, waiver, acquiescence, that the suit 

is false, frivolous and vexatious, etc. Further case of the defendants is that 

the defendant and one Sanjay Kejriwal carried on partnership business from 

the suit premises since April, 2001. After dissolution of the said partnership, 



defendant No. 2 approached the plaintiffs for creating fresh agreement and 

accordingly the new agreements were executed. The rent for the tenanted 

premises was initially fixed at Rs. 25,025/- and an amount of Rs. 2,275/- 

was per  month which was enhanced to Rs.  1,29,558/-.  Thereafter  in the 

month of October, 2005, the plaintiff No. 2 came to the suit premises and 

demanded enhancement of rent from Rs. 11,778/- to Rs. 15,000/- on the 

plea of  price rise.  The defendants  refused to  pay the enhanced rate and 

requested the plaintiff to accept the earlier rent and make fresh agreement, 

but when the plaintiff refused to accept the rent, the defendant deposited the 

same in Court. With the above pleadings, the defendants prayed to dismiss 

the suit with cost. 

After  going through the  pleadings of  the parties  and hearing both 

sides, the following issues were framed :-

1. Whether the suit is maintainable in law as well as on facts ?

2. Whether there is any cause of action in this suit  ?

3. Whether the suit is barred by limitation ?

4. Whether  the  agreement  executed  on  10/2/05  and  11/2/05  was 

enforceable in law  ?

5. Whether  the  plaintiff  is  bonafide  owner  as  possessor  of  the  suit 

premises ?

6. Whether the defendant is defaulter in payment of rent in respect of 

suit premises ?

7. Whether the plaintiff is in bonafide requirement of the suit premises ?

8. Whether the plaintiffs are entitled to decree ?

9. What relief/reliefs, the parties are entitled to get ?

In support of their claim, plaintiffs adduced evidence of PW 1 Shri 

Prabhu Dayal Deorah and exhibited the following documents :-



1. Ext-1 : Incorporation Certificate of plaintiff No. 1,

2. Ext-2 : Agreement dated 10/2/05 executed between 

plaintiff No. 2 and defendant No. 2,

3. Ext-3 : Agreement dated 11/2/05 executed between 

plaintiff No. 2 and defendant No. 2.

PW 1 was cross-examined by defence. 

 Defendant side examined Shri Manoj Kr. Jain as DW 1 and exhibited 

the following documents :-

    1. Ext-A(1) to A(22) : Rent deposit challans,

    2.  Ext-B : Petition dated 30/7/07,

    3. Ext-C (1) to C(20) : Records of Misc (NJ) Cases,

    4. Ext-D(1) to D(10) : Rent Receipts & Bills.

 I have heard the Ld. Counsel for both sides. Now let me decide the 

rival contention of both the parties issue-wise.

DECISION AND REASONS THEREOF :-  

Issue Nos. 4  :-

This issue relates to whether the agreement executed on 10/2/05 and 

11/2/05 was enforceable in law. The plaintiff Prabhu Dayal Deorah in his 

evidence stated that on 10/2/05 and 11/2/05 plaintiffs and defendants had 

entered  into leave  and license  agreement  by  which the defendants  were 

allowed to do their business from A and B schedule premises with effect 

from 1/12/04 to 31/10/05. The main terms and conditions of the said license 

is that the said license shall  never be construed as tenancy agreement or 



lease  or  otherwise  will  not  create  any other  right  or  interest  in  the  suit 

premises in favour of the defendants and the said agreement is a purely 

temporary arrangement simply to allow the defendants to use and occupy 

the suit premises only for storage and sale of marbles and the defendants 

shall pay the plaintiff Rs. 34,254/- and Rs. 1,29,550/- as license fees for 11 

months which will be paid by the defendants to the plaintiffs @ Rs. 3,114/- 

and Rs.  11,778/- per month payable on or before 7th day of each month 

according to English calender and the defendants had deposited Rs. 6228/- 

and Rs. 23,556/- with the plaintiffs as security deposit which shall not carry 

any interest and would be refundable on revocation or expiry of said deeds, 

that the defendants shall pay regularly Rs. 3114/- and Rs. 11,778/- to the 

plaintiffs on or before 7th day of each month and in case of failure to do so, 

the defendants will not be allowed to enter the premises. The aforesaid two 

agreements are exhibited as Exts-2 and 3 respectively and the signature of 

both the parties are also exhibited. 

Ld. Counsel for the plaintiff has argued that aforesaid two agreements 

are  enforceable  in  law in  view of  the  principle  and spirit  of  the  Indian 

Easements Act, 1882. 

On the other hand, Ld. Counsel for the defendants has argued that 

Indian Easements Act is not applicable in Assam and as such, the aforesaid 

two agreements are not for leave and license agreement, however, it covers 

under the Assam Urban Areas Rent Control Act, 1972 and as such, it is a 

tenancy agreement. Apart from that, defendant was given exclusive right 

over the suit premises and as such, it cannot be an agreement for license. 

In this connection, Ld. Counsel for the defendant has relied upon the 

decision  of  Apex  Court  i.e.  Associated  Hotels  of  India  Ltd.  Vs.  R.N. 

Kapoor, AIR 1959 SC 1264 wherein it is held that to ascertain whether a 



document creates a license or lease, the substance of the document must be 

preferred to the form, the real test is the intention of the parties whether 

they intended to create a lease or a license.

Ld. Counsel for the defendant further argued that payment was made 

to the plaintiff  monthly and as such,  he is  a tenant under Assam Urban 

Areas  Rent  Control  Act.  To  come  to  a  conclusion  between  the  rival 

contention, it is required to discuss Section 52 of the Easement Act. Section 

52 of the Indian Easement Act defines license as follows :-

“52. “License” defined. - Where one person grants to another, or to a 

definite number of other persons, a right to do, or continue to do, in or upon 

the  immovable  property  of  the  grantor,  something  which  would,  in  the 

absence of such right, be unlawful, and such right does not amount to an 

easement or an interest in the property, the right is called a license.”

To  ascertain  whether  a  document  creates  a  license  or  lease,  the 

substance of the document must be preferred to the form and the real test is 

the intention of  the parties  whether  they intended to create  a  lease or  a 

license. If the document created the interest in the property, it is lease but if 

it only permits another to make use of the property, it is licence. It is true 

that  the  Indian  Easements  Act  is  not  applicable  in  Assam.  However,  its 

principle and spirit are applicable in Assam. 

In  1992 (2)  GLJ 217 (Mrs.  Mahmuda  Rahman & ors.  Vs.  Abdul 

Halim, the Court held that even though Easement Act is not applicable in 

the State, the principle is applicable. Exts-2 and 3 which were leave and 

license agreement between the parties clearly shows that  the agreements 

shall never be construed as any tenancy agreement or lease nor otherwise 

creating any other right or interest  in the said premises in favour of the 



licensee. It simply allowed the licensee to use and occupy the said premises 

only for storage and sale depot of marbles. It was also clearly mentioned in 

the said agreements that the said agreements were for only 11 months and 

thereafter it will expire. 

After going through the contents of Exts-2 and 3 which are leave and 

license agreements between the parties and also the relevant provisions of 

law, it appears that the agreement between the parties was not a tenancy 

agreement within the meaning of Assam Urban Areas Rent Control  Act. 

However,  it  was a license in view of the principles laid down in Indian 

Easements Act and as such, I am of the view that the Agreements executed 

on 10/2/05 and 11/2/05 were enforceable in law.

Issue No. 5 :-  

Plaintiff in his plaint as well as evidence stated that the plaintiffs are 

the owners of a plot of land measuring 8 Bighas 2 Lechas covered by K.P. 

Patta  No.  51,  Dag  No.  46  of  Village  Dispur,  under  Beltola  Mouza 

whereupon the plaintiffs have constructed several Assam type godowns for 

giving them to different licensees, out of which two of the godowns were 

given to defendants for storing marble stones on leave and license basis. 

The  said  godowns  are  described  in  the  plaint  as  Schedule-A  and  B 

respectively.  Accordingly,  on  10/2/05  and  11/2/05,  the  plaintiffs  and 

defendants  had  entered  into  leave  and  license  agreement  by  which  the 

defendants were allowed to do their business with effect from 1/12/04 to 

31/10/05 which stands revoked automatically on 31/10/05. As per terms and 

conditions of the said licenses, the said licenses shall never be construed as 

tenancy agreements or lease or otherwise will not create any other right or 

interest  in  the  suit  premises  in  favour  of  the  defendants,  that  said 

agreements  are  purely  a  temporary  arrangement  simply  to  allow  the 



defendants to use and occupy the suit premises only for storage and sale of 

marbles, that the defendants shall pay to the plaintiffs Rs. 34,254/- and Rs. 

1,29,558/- as license fee for 11(eleven) months which will be paid by the 

defendants to the plaintiffs at the rate of Rs. 3,114/- and Rs. 11,778/- per 

month payable on or before 7th day of each month according to English 

Calender without any delay or default, that the defendants have deposited 

Rs. 6228/- and Rs. 23,556/- with the plaintiffs as security deposit  which 

shall not carry any interest and would be refundable on revocation or expiry 

of the said deeds, that the defendants shall pay regularly Rs. 3,114/- and Rs. 

11,778/- to the plaintiffs on or before 7th day of each month and in case of 

failure to do so, the defendants will not be allowed to enter the premises, 

that the defendants shall pay to the plaintiff the electric charges for every 

month as per reading of the sub-meter subject to minimum charges of Rs. 

310/- per month, that all the payments of license fee, electric charges and 

other dues if any shall be made by the defendants to the plaintiffs by cheque 

or draft payable in bank at Guwahati against receipt to be issued by the 

plaintiffs to the defendants, that the defendants shall use the suit premises 

for storage of marble only from 1/12/04 and shall not enter the suit premises 

after  30/10/05,  that  the  defendants  shall  on  expiry  of  the  period  of  11 

months  or  earlier  revocation  shall  stop  entering  into  the  suit  premises. 

Defendant has never disputed or challenged that plaintiff is not the bonafide 

owner and possessor of the suit premises, and as such, this issue is decided 

in favour of the plaintiff. 

Issue No. 6 :-  

As per leave and license agreement executed between the parties on 

10/2/05 and 11/2/05, the defendants had paid the monthly license fee of Rs. 

3114/- and Rs. 11,778/- till the month of October, 2005 in respect of the suit 

premises,  but  from the  month  of  November,  2005,  the  defendants  have 



neither paid the monthly license fee nor the electricity bill to the plaintiffs 

and as such, the defendants have acted contrary to the agreements and liable 

to be ejected,  that  the agreements dated 10/2/05 and 11/2/05 expired on 

31/10/05 and thereafter the defendants became trespassers and illegally they 

have been enjoying the suit premises without any fresh agreements, as a 

result, the plaintiffs have been sustaining huge damages per month for the 

illegal use and occupation of the suit premises by the defendants, as such, 

the plaintiffs claim the damage of Rs. 3,114/- and Rs. 11,778/- in respect of 

the suit premises as described in the Schedule-A and B of the plaint for the 

month of November, 2005 till the month of May, 2006 which comes to Rs. 

21,798/- for the 'A' schedule premises and Rs. 82,444/- for the 'B' schedule 

premises. On the other hand, DW 1 in his evidence stated that rent upto 

October, 2005 was duly collected from him but in the first week of October, 

2005, plaintiff No. 2 came to the suit premises and demanded enhancement 

of  rent  on  the  plea  of  price  rise  and  every  time  defendant  approached 

plaintiff  for  accepting  the  rent  and  executing  fresh  agreements  but  the 

plaintiff  was adamant for  his demand for enhancing the rent.  He further 

stated that he offered rent in the first week of December, 2005 but plaintiff 

refused and as such, he deposited the rent in the Court along with electric 

charges for the month of November, 2005 in terms of Section 5(4) of the 

Assam Urban Areas Rent Control Act, 1972. 

After going through the record, I do not find other cogent evidence 

that  defendant  offered  rent  to  plaintiff.  Apart  from  that,  there  was  no 

tenancy  agreement  between  the  parties.  There  were  leave  and  license 

agreements between the parties and as such, this proceeding is not governed 

under Assam Urban Areas Rent Control Act for depositing money in Court. 

As per leave and license agreement, the agreement was for a period of 11 

months and the same was not renewed and as such, it expired on 31/10/05 

and since then, defendant acted as trespasser and as such, I am of the view 



that  defendant  was  a  trespasser  and  defaulter  in  payment  of  license 

fees/rents.

Issue No. 7 :- 

The plaintiff in his plaint as well as evidence stated that both the suit 

premises are small Assam type godowns constructed with ordinary wooden 

posts which was constructed long back which stands in a most dilapidated 

condition and may collapse at any time. He further stated that suit premises 

is  required bonafidely  by the plaintiff  for  re-construction of  commercial 

building and for personal use and occupation. Further plaintiff has decided 

to construct a modern RCC building over the suit land. Defendant in his WS 

and  evidence  has  denied  the  plea  of  bonafide  requirement  of  the  suit 

premises by the plaintiff. However, in this respect, defendant has not laid 

any  evidence  and  as  such,  the  grounds  mentioned  by  the  plaintiff  for 

bonafide requirement of the suit premises are good grounds and as such, 

this issue is decided in favour of the plaintiff. 

Issue No. 1 :-

This  is  a  suit  for  ejectment,  recovery  of  arrear  license  fees  and 

compensation. No statute has barred such a suit. However, Ld. Counsel for 

the defendant has argued that Indian Easements Act is not applicable in this 

case and as such, this suit is not maintainable. However, I agree with the 

arguments advanced by the defendant, because although Easement Act is 

not applicable, the spirit and principles of Easement Act is applicable in this 

case. Apart from that, this suit is for ejectment, recovery of arrear license 

fees and compensation and as such, the suit is maintainable. 



Issue No. 2 :-

Leave and License Agreements were executed between the plaintiff 

and defendant  on 10/2/05 and 11/2/05 and those  were to  be expired on 

31/10/05  and  accordingly  expired  on  31/10/05  and  thereafter  also,  the 

defendant remained in the suit premises as trespasser and he defaulted in 

payment of license fees. On the other hand, defendant contended that he 

was never a defaulter and also he was not a trespasser.  He was a tenant 

under Assam Urban Areas Rent Control Act and as such, I am of the view 

that there is bonafide contention between the parties and as such, there is 

cause of action for the suit. 

Issue No. 3 :-

Leave and License Agreements were made by plaintiff and defendant 

on  10/2/05  and  11/2/05.  The  said  agreements  automatically  expired  on 

31/10/05 and this suit was filed on 30/6/06 and as such, the suit is very 

much within the period of limitation. 

Issue Nos. 8 and 9 :-

While deciding issue Nos. 4, 6 and 7, it is found that defendant was a 

licensee in the suit  premises and his license expired on 31/10/05 and as 

such, his stay thereafter in the suit premises is illegal and unauthorised and 

as such, he was a trespasser to the suit premises. Apart from that, he was a 

defaulter  and  as  such,  defendant  is  liable  to  be  ejected  from  the  suit 

premises and he is liable to pay arrear license fees.



O R D E R

In the result, plaintiff's suit is decreed as follows :-

(i) Ejectment  of  the  defendants,  their  men  along  with  all  the 

materials,  belongings of the defendants and their men from the 

suit premises as described in the Schedule-A and B of the plaint.

(ii)Recovery  of  arrear  license  fees  and  electricity  charges  of  Rs. 

1,08,584/- from the month of November, 2005 till May, 2006.

(iii) Decree for realisation of pendentelite and future license fees 

and  electrical  charges  from  the  defendants  from  the  date  of 

institution of the suit till realisation.

(iv) Cost of the suit. 

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 28th day of 

May, 2012.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.



28/5/12

Ld. Counsel for both the parties are present. Today was the date fixed 

for  order  on  injunction  petition.  In  the  injunction  petition, 

petitioner/defendant  asked  for  restoration  of  electricity  supply  to  the 

tenanted premises and this Misc Case arose in connection with T.S. No. 

151/06. T.S. No. 151/06 has already been decreed in favour of the plaintiff 

with direction for  ejectment  of  defendant  from the suit  premises and as 

such, this Misc Case becomes infructuous.

Accordingly, this Misc Case is disposed of on being infructuous. 

Civil Judge No. 3,
Kamrup, Guwahati.


