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TITLE SUIT NO: 92 OF 2009
PLAINTIFF: MD. AZIM ALI Vs
DEFENDANTS: SMTI DHANESWARI DEKA & ANR

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

WEDNESDAY, the 25TH  day of JANUARY,2012

TITLE SUIT NO.92/ 2009

1. MD. AZIM ALI
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SMTI DHANESWARI DEKA & ANR
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 3/1/2012 in the presence 
of –

SHRI K. BHATTA, Advocate for the plaintiff; and

SHRI P. DAS, R.K CHOUDHURY for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit against the defendant for the 
declaration of his tenancy rights over the suit premise.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff,  Md. Azim Ali  has instituted this suit  against  the 
defendant,  Smti  Dhaneswari Deka and the proforma defendant, 
the Commissioner, GMC. 

4. The word “defendant” used henceforth in this judgment  would 
mean the defendant no.1 unless the context otherwise indicates.

5. The plaintiff  has pleaded that  the suit  premise  is a shop room 
bearing no.34 of the GMC situated at Ganesh Guri Market. The 
proforma defendant, the Guwahati Municipal Corporation (GMC) 
is the owner of the said suit premise and the proforma defendant 
allotted the said suit premise on monthly rent to the defendant, 
Smti  Dhaneswari  Deka. The plaintiff  has pleaded that  the said 
defendant sub let the suit premise to the plaintiff by entering into 
a tenancy agreement on 10/5/2008 on monthly rent of Rs.1000/-. 
The  plaintiff  has  further  pleaded  that  the  defendant  took 
Rs.11,000/- as advance.

6. The plaintiff thereafter entered into the occupation of the said suit 
premise as a tenant under the defendant and paid the monthly rent 
of the suit premise. The plaintiff has pleaded that the defendant 
used to receive the said rent by putting signature on the money 
receipt/ rent receipt book maintained by the proforma defendant.

7. The plaintiff has pleaded that the defendant is looking to sub let 
the said suit premise to different tenants by evicting the plaintiff; 
hence this suit praying for the declaration of the tenancy right of 
the plaintiff over the suit premise and for permanent injunction 
restraining the defendant from evicting the plaintiff.

8. The defendants appeared and contested the suit by filing written 
statement. The defendant denied the pleading of the plaintiff and 
asserted that she had never sub let the suit premise to the plaintiff. 
The defendant has pleaded that her mother used to run her shop 
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of selling broiler and chicken in the suit premise and the plaintiff 
has  his  shop  adjacent  to  the  suit  premise.  The  defendant  has 
pleaded that  her  mother  fell  sick on 5/8/2008 as such the suit 
premise  (shop  run  by  the  mother  of  the  defendant)  was  kept 
closed,  but  the  plaintiff  who has  his  shop adjacent  to  the  suit 
premise  used  to  keep  some  of  his  articles  in  the  suit  premise 
without the consent of the defendant.

9. The defendant has further pleaded that her mother went to the suit 
premise  on  2/10/2008  after  recovering  from  illness,  but  the 
plaintiff  obstructed her from entering into the suit premise and 
asked  the  defendant  to  rent  the  suit  premise  to  him,  but  she 
refused. The defendant has pleaded that the defendant chased out 
her mother as such her mother had to return back from the suit 
premise and in this manner the plaintiff has illegally occupied the 
suit premise. The defendant prayed for dismissal of the suit.

10.The proforma defendant  has pleaded that  it  had given the suit 
premise on rent to the defendant; as such she could not have sub 
let  the  same  to  any  other  person  without  their  consent;  hence 
prayed for dismissal of the suit.

11.Upon  the  pleadings  of  the  parties  my  learned  predecessor  in 
office framed the following issues in this suit-

(1) Whether the plaintiff has a right to maintain this suit?

(2) Whether the plaintiff is a tenant under the defendant?

(3) Whether the tenancy agreement is binding and legal?

(4) Whether the plaintiff is entitled to carry on the business in 
the suit premise?

(5) Whether the plaintiff is entitled to the relief (s) prayed?

12.Both  the  parties  adduced evidence  in  support  of  their  cases.  I 
have heard the learned counsels for both the parties. The learned 
counsel for the plaintiff has contended that the defendant was a 
minor  at  the  time  of  the  allotment  of  the  suit  premise  in  her 
favour;  hence  the  said  agreement  of  tenancy  between  the 
defendant and the proforma defendant being void, the defendant 
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has no right over the suit premise. The plaintiff has prayed that he 
is the tenant under the defendant; hence the suit is liable to be 
decreed.

13.The  learned  counsel  for  the  defendant,  on  the  contrary,  had 
contented  that  the  suit  is  liable  to  be  dismissed  because  the 
plaintiff  has  failed  to  prove  that  he  is  the  tenant  under  the 
defendant.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

14.Now let us discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE NO.2 &3: Whether the plaintiff is a tenant under the  
defendant?//  Whether  the  tenancy  agreement  is  binding  and  
legal?

15.The entire dispute in this suit revolved around this issue because 
the plaintiff has pleaded that he is the tenant under the defendant; 
whereas the defendant has pleaded that the plaintiff is a trespasser 
over the suit premise.

16.The plaintiff has pleaded that he entered into the tenancy of the 
suit  premise  by  executing  an  agreement  of  tenancy  dated 
10/5/2008. The plaintiff has also pleaded that he paid the monthly 
rent  of  Rs.1000/-  to  the  defendant  and  the  defendant  put  her 
signature  on  the  receipt  book  maintained  by  the  proforma 
defendant as a token for receipt of the rent. The plaintiff has not 
produced  the  original  agreement  dated  10/5/2008.  The  alleged 
agreement dated 10/5/2008 is an essential document to prove the 
nature of his possession over the suit premise, because allegedly 
he entered into the occupation of the suit premise as a tenant on 
the basis of the said agreement. The plaintiff has produced a copy 
of  the  said  agreement.  The  said  photocopy  (exhibit  1)  is  not 
admissible in evidence, because the plaintiff  has not accounted 
for the non production of the original. 
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17.In addition to the above there is no explanation as to why the 
plaintiff  had  not  produced  the  alleged  original  agreement  of 
tenancy. 

18.The plaintiff has further deposed that he paid the rent of the suit 
premise to the defendant and the defendant put her signature on 
the receipt book of the proforma defendant, but the plaintiff has 
not produced the said receipt books to show that he in fact paid 
the rent. There is also no explanation as to why he did not keep 
any  receipts  of  the  payment  of  rent  of  the  suit  premise.  It  is 
expected  that  a  person  would  keep  a  receipt  of  the  payments 
made by him. 

19.It is seen from the above that the plaintiff has not produced the 
alleged  rent  agreement  or  the  alleged  receipts  evidencing  the 
payment  of  rent;  hence adverse  inference is  drawn against  the 
case set up by the plaintiff. 

20.The  plaintiff  has  further  adduced  the  evidence  of  one  Shri 
Maheswar  Das  (PW2),  a  witness  to  the  alleged  agreement  of 
tenancy. The PW2 has stated in his cross examination that when 
he signed upon the said agreement of tenancy, the defendant was 
not present there. He has further deposed that none of the other 
witnesses  were  present  at  the  time  when  the  said  tenancy 
agreement was signed by him. The PW2 has deposed that he did 
not sign the defendant sign the said tenancy agreement. The PW2 
has stated in his cross examination that the plaintiff asked him to 
sign  upon  the  said  agreement  as  such  he  put  his  signatures 
thereon. The above clearly shows that the PW2 had not seen the 
defendant sign upon the said alleged agreement of tenancy. The 
manner in which the signature of the PW2 was taken upon the 
alleged tenancy by the  plaintiff  also  casts  doubt  regarding the 
genuineness of the said tenancy agreement, because there is no 
reason  as  to  why  the  signature  of  the  PW2  not  taken  in  the 
presence  of  the  defendant  and  further  as  to  why  his  (PW2) 
presence  was  not  procured  before  the  parties  to  the  said 
agreement signed upon the same. 

21.In  addition  to  the  above  the  plaintiff  has  examined  two more 
witnesses namely, Shri Nazir Ali (PW3) and Shri Saidur Rahman 
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(PW4),  but  strangely  enough  none  of  the  aforesaid  witnesses 
identified their signatures upon the said tenancy agreement. The 
said witnesses have not exhibited their signatures upon the said 
agreement of tenancy.

22.In view of the above it is further held that the plaintiff has failed 
to prove that the defendant has executed the alleged agreement of 
tenancy.

23.In  view of  the  non production  of  the  alleged original  tenancy 
agreement  it  is  held  that  the  plaintiff  has  failed  to  prove  the 
execution  of  the  said  agreement  and  consequently  the  said 
tenancy agreement is held to be not binding.

24.The plaintiff has further failed to prove that he paid the rent of the 
suit premise, because the plaintiff has not produced even a singly 
receipt  evidencing  the  payment  of  rent  in  respect  of  the  suit 
premise.

25.The plaintiff had produced some challans depositing the rent of 
the  suit  premise  in  the court  under  section  5(4)  of  the Assam 
Urban Areas Rent Control Act,1972, but the said challans does 
not  prove  that  he  paid  the  rent  to  the  defendant,  because  the 
alleged act of depositing rent under the section 5(4) of the Assam 
Urban Areas Rent Control  Act,1972 is an unilateral  act  of  the 
plaintiff and the same cannot prove that he paid the rent to the 
defendant or that he was the tenant under the defendant.

26.The  learned  counsel  for  the  plaintiff  has  contended  that  the 
defendant was a minor at the time when the said suit premise was 
allotted  to  her  by  the  proforma  defendant  as  such  she  cannot 
claim the suit premise. The said contention of the plaintiff is not 
sustainable, because the plaintiff has claimed to be a tenant under 
the defendant; hence he is estopped from challenging the title of 
the landlord.

27.In view of the above discussions it is held that the plaintiff has 
failed to prove that he is the tenant under the defendant in respect 
of the suit premise.
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28.DECISION:   The plaintiff has failed to prove that he is a tenant 
under  the  defendant  and  further  failed  to  prove  the  tenancy 
agreement as such the same is not binding upon the defendant; 
hence both the issues are answered in the negative, in favour of 
the defendant.

ISSUE NO.4: Whether the plaintiff is entitled to carry on the  
business in the suit premise?

29.The plaintiff has failed to prove that he is the tenant under the 
defendant in respect of the suit premise, as such he is held to be a 
trespasser  in  the  suit  premise  and  his  actions  as  a  trespasser 
cannot be condoned by the court.

30.It is, therefore, held that the plaintiff is not entitled to carry on 
business in the suit premise.

31.DECISION:   The plaintiff is not entitled to carry on business in 
the suit premise.

ISSUE NO.1: Whether the plaintiff has a right to maintain this  
suit?

32.In view of the discussions made above and the decision reached 
in the foregoing issues, more particularly the issue no.2 wherein it 
is held that the plaintiff has failed to prove that he is the tenant in 
respect of the suit premise under the defendant, it is held that the 
plaintiff does not have the right to maintain the suit.

33.DECISION:   The plaintiff does not have the right to maintain the 
suit.

ISSUE NO.5: Whether the plaintiff is entitled to the relief (s)  
prayed?

34.In view of the discussions made above and the decision reached 
in the foregoing issues, more particularly the issue no.2 wherein it 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 8 of 8

TITLE SUIT NO: 92 OF 2009
PLAINTIFF: MD. AZIM ALI Vs
DEFENDANTS: SMTI DHANESWARI DEKA & ANR

is held that the plaintiff has failed to prove that he is the tenant in 
respect of the suit premise under the defendant, it is held that the 
plaintiff is not entitled to any relief.

ORDER

35.In view of the discussions made above and the decisions reached 
therein, the suit of the plaintiff is dismissed on contest with cost. 

36.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 25th day of 
January,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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