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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO 1, KAMRUP, GUWAHATI:

PRESENT  :      SHRI S.N. SARMA, LLM, AJS,
             Civil Judge No. 3, 
            Kamrup, Guwahati.

Monday, the 21st day of  May of 2012.

Misc Appeal No. 3 of 2011

From the Order dated 17/1/11 of Munsiff No. 4, Kamrup, Guwahati, 

passed in Misc (J) Case No. 547/10 arising out of T.Ex. Case No. 5/88.

Khanapara Srimanta Sankardev Kristi Kendra .....…Petitioner/Appellant. 
              

                                       -Versus-

1. Smti Meera Thakuria .........OP/Respondent
2. Shri Munin Mahanta,
3. Shri Prahlad Bhuyan                ......Ops/Proforma 

Respondents.

             This appeal coming on this day ( or having been heard on) 7/5/12 

in presence of : 

 

Mr. S. Medhi …………… Advocate for appellant.

         -And-

Mr. M. Hussain ..…………    Advocate for Respondents.
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And having stood for consideration to this day the Court delivered the 

following judgment:-

J U D G M E N T

    This appeal is preferred under Order 21 Rule 103 read with Order 41 

Rule  1 and Section 151 of  the CPC challenging the order  dated 17/1/11 

passed by Ld. Munsiff No. 4, Kamrup, Guwahati in Misc (J) Case No. 547/10 

arising out of T.Ex. Case No. 5/88. 

The appellant being highly aggrieved and dissatisfied with the order 

dated 17/1/11 passed by Ld. Munsiff No. 4, Kamrup, Guwahati in Misc (J) 

Case  No.  547/10  arising  out  of  Title  Ex.  Case  No.  5/88,  the 

petitioner/appellant  begs  to  prefer  this  appeal  on  the  following  amongst 

other grounds :- 

 For that the Ld. Court below erred in law inasmuch as it had arrived at 

an  erroneous  finding  that  the  petitioner  society's  right  has  already  been 

decided by the Hon'ble High Court in Regular Second Appeal No. 114/2000 

preferred by the proforma respondents wherein they had stated that they 

were  the  members  of  the  society  whereas  the  Ld.  Court  below failed  to 

consider the fact that the said proforma respondents were contesting the 

case  on  their  individual  capacity  and  not  as  members  of  the  petitioner 

society; for that the finding of the Ld. Court below is perverse inasmuch as 

the petitioner society's land is Dag No. 97 and the disputed land as alleged 

by the respondent No. 1 is Dag No. 95 and this vital fact was not considered 

by  the  Ld.  Court  below;  for  that  the  Ld.  Court  below  ought  to  have 

considered that the petitioner society was never a party to the suit filed by 

the respondent No. 1 nor in any appeal and as such was not aware of the 
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dispute between the respondent and the proforma respondents; for that the 

findings of Ld. Court below is completely perverse as it failed to consider that 

the petitioner society was in possession of the suit land since the year 1985 

as stated in their petition and allotment of the same was made by the Govt. 

of  Assam in  the  year  1990 and as  such to  substantiate  their  claim,  the 

petitioner  society  ought  to  have  been  offered  an  opportunity  to  adduce 

evidence and having not done so, the impugned order is arbitrary; for that 

the Ld. Court below completely misconceived the law laid down in Rule 101 

of Order 21 of the CPC and held that all relevant issues in an application 

under Order 21 Rule 97 and 99 should be determined by the executing court 

and not by a separate suit whereas, Order 21 Rule 101 envisages that the 

application  under  Order  21  Rule  97  may  be  treated  as  a  suit  and  be 

proceeded further and having not done so, the impugned order is erroneous; 

etc.

     The  facts  leading  to  the  filing  of  the  above  petition  by  the 

petitioner/stranger is that the petitioner is a registered society represented 

by  its  President  Sarat  Talukdar  having  possession  of  the  sarkari  land 

measuring 3 Kathas since 1985 and in due course, Govt. allotted this land to 

the petitioner society. Thereafter on 18/3/91 it was formally handed over by 

the  revenue  staff  and  since  then  the  petitioner  has  been  in  continuous 

possession of the same. The petitioner society constructed a number of RCC 

buildings and Nam Prasanga and other social activities involving local citizens 

of Khanapara area are organised by the said society. All the local residents 

take active interest in the petitioner society and in the Nam Ghar as it is 

rendering yeomen service to them. On 2/6/10, the revenue staff along with 

other officials of the District Judge Court came to the said land and tried to 

demarcate a boundary inside the said land and on enquiry, the petitioner 

came to know that as per order passed by Munsiff No. 4, Kamrup, Guwahati 

in T.Ex. Case No. 5/88 the revenue staff executed a decree passed in T.S. 
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No. 43/98 wherein around 1 Katha 5 Lechas of land till be taken out from the 

petitioner society's allotted 3 kathas of land. The members of the petitioner 

society showed all the documents including the allotment order of the land 

and thereafter the revenue staff and their men left the place without any 

demarcation. The land possessed by the petitioner society is covered by Dag 

No. 97 and it was a sarkari land at the time of allotment and the disputed 

dag as alleged by the OP No. 1 in her suit is Dag No. 95 and therefore, the 

petitioner  society  has  independent  right,  title  and  interest  over  the  land 

covered by Dag No.  97.  The further  case of  the  petitioner  is  that  if  the 

execution is granted, the petitioner society would suffer irreparable loss and 

injury  inasmuch  as  the  Namghar  standing  over  the  suit  land  will  be 

demolished and as such prayed to close/drop the proceeding of  T.Ex. No. 

5/88 arising out of T.S. No. 43/88 pending before the Court and to pass a 

decree  declaring  that  the  petitioner  has  right,  title,  interest  over  the 

schedule-A  land  and  schedule-B  Nam  Ghar  and  permanent  injunction 

restraining  the  OP,  their  men,  agents,  servants  etc.  from  entering  into 

Schedule-A and B land. 

 Against the aforesaid petition, OP/respondent filed written objection as 

follows :-

 There was an issue in T.S. No. 43/88 filed by the present OP No. 1 

being Issue No. 2 to the effect that whether the suit was bad for non-joinder 

of other pattadars of suit patta, the members of the executive committee 

and general public interested in the said Kristi Kendra, the society i.e. the 

present petitioner, and the said issue was decided in favour of the present 

OP No.  1  amongst  other  issues  and  the  suit  was  decreed.  As  such,  the 

petitioner cannot claim any independent right upon the decretal property. 

The present proforma Ops preferred Title Appeal being No. 46/93 against the 

judgment and decree passed in T.S. No. 43/88 and the same was dismissed 
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by the Appellate Court. Against the dismissal order, the present proforma OP 

No. 2 preferred RSA No. 114/2000 before the Hon'ble Gauhati High Court 

which was also decided against the appellant and as such, the petitioner's 

right has already been decided by the two appellate Courts as well as the 

trial Court and now it cannot seek any independent right, title and interest 

over the decretal land. The defendant entered the suit land before allotment 

of  the  same  in  the  name  of  the  petitioner  society  and  owning  to 

dispossession of the Ops from the same, the T.S. No. 43/88 was filed and as 

such prayed to dismiss the petition.

 Ld.  Munsiff  No.  4  after  going  through  the  petition,  objection  and 

hearing both the parties was pleased to pass the impugned order which us 

subject matter in the present appeal. 

 Now, the point for determination by this Court is whether Ld. Munsiff 

has passed the order in accordance with law. 

 Ld.  Counsel  for  the appellant argued that  while  hearing of  petition 

under Order 21 Rules 97, 98 and 101 read with Section 151 of the CPC for 

determining the right, title and interest, the same shall be determined like a 

suit  and not by a separate suit  and while  dealing with said  suit,  parties 

should be given opportunity for adducing evidence also like a full fledged 

suit. In the instant case, Ld. Munsiff has passed an order after going through 

the objection raised by the Ops without following the procedure as per Order 

21 Rule 101 of CPC and as such, the order is liable to be set aside. 

 Controverting the submissions made by Ld. Counsel for the appellant, 

his  counterpart,  Ld.  Counsel  for  the  OP/respondent  Shri  Prasanta  Deka 
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relying upon the decision of (i) 2002(1) GLT 472 and (ii) 2006 (1) GLT 752 

argued that although while dealing with an application under Order 21 Rules 

97, 98 and 101 of CPC, the application has to be tried as a suit, the powers 

are summary in nature and as such, Ld. Munsiff has rightly passed the order. 

He further submits that Hon'ble High Court while dealing with a substantial 

question i.e. whether any effective and executable decree can be passed in 

favour of the respondent/plaintiff without impleading a registered society as 

a party, held that no prejudice has been caused to the society even though it 

was not arrayed as a party. He further argued that Ld. Munsiff while passing 

the order, recorded his reasoning that the petitioner's right has already been 

decided by the two Hon'ble Appellate Courts vide Annexures-4, 5, 6 and 7 on 

the basis of Ext-”Cha” in T.S. No. 43/88 aw well as the trial Court and it 

cannot seek any independent right, title and interest over the decretal land.

 The above observation does not hold good in the case in hand. Order 

21 Rule 101 says that :-

 “101. All questions (including questions relating to right, title or  
interest in the property) arising between the parties to a proceeding  

on an application under rule 97 or rule 99 or their representatives, and 
relevant to the adjudication of the application, shall be determined by 
the Court dealing with the application, and not by a separate suit and 
for  this  purpose,  the Court  shall,  notwithstanding anything to  the  
contrary contained in any other law for the time being in force, be  
deemed to have jurisdiction to decide such questions.”  

 The procedure laid down in Order 212 Rules 97, 98 and 101 are to 

determine all questions “including questions relating to the right, title and 

interest of the property” by the Court dealing with the application and not by 

a separate suit and the same shall not be tried as a separate suit and to try 

a suit, the rules of CPC has to be adopted. In the instant case, Ld. Munsiff 

was pleased to pass an order after going through the objection of the OP 
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which is against the procedure under Order 21 Rule 101 of CPC. As the Ld. 

Munsiff has not followed the procedure under Rule 101 of Order 21, the said 

order is liable to be set aside. 

 Accordingly,  the  appeal  is  allowed  on  contest  without  cost.  The 

impugned  order  dated  17/1/11  passed  by  Ld.  Munsiff  No.  4,  Kamrup, 

Guwahati is set aside and the suit is remanded to the Ld. Munsiff No. 4 with 

a direction to dispose of the said application under Order 21 Rule 97, 98, 99 

and 101 CPC like a suit following the procedure laid down under Order 21 

Rule 101 CPC.

 Send down a copy of this judgment to the Ld. Trial Court along with 

the LCR.

Given under my hand and seal of this Court on this the 21st day of 

May, 2012.

                                                                                            Civil Judge No. 3,  
Dictated  &  corrected  by  me 
Kamrup,Guwahati

Civil Judge No. 3,
Kamrup, Guwahati.
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 Misc (J) Case No. 41/11

24/4/12 

 By  this  order,  I  dispose  of  the  petition  No.  988/11  filed  by  the 

petitioner/appellant under Order 39 Rule 1 and 2 read with Section 151 of 
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the CPC praying for a temporary injunction restraining the Ops/respondents 

from alienating and changing the nature and character of the suit land.

      The  petitioner/appellant's  case  is  that  the  petitioner/appellant  filed 

T.S. No. 167/10 against the Ops/respondents for declaration, recovery of 

possession, cancellation and injunction with respect to the suit land. Along 

with the said suit, the petitioner filed an application under Order 39 Rule 1 

and  2  read  with  Section  151  of  the  CPC  for  temporary  injunction.  The 

Ops/respondents appeared in the suit and filed their written statement as 

well as objection against the application under Order 39 Rule 1 and 2 read 

with Section 151 of the CPC. The further case of the petitioner/respondent is 

that  the proforma defendant No. 4 was the owner and possessor of the suit 

land  described  in  Schedule-A  of  the  plaint.  On  20/1/98,  the  proforma 

defendant No.  4 appointed the defendant No. 2 as his constituted attorney 

to develop and sell the suit land and the defendant No. 2 entered into an 

agreement for sale dated 16/2/02 with the defendant No. 1 and on the same 

day, the possession of the suit land was handed over to the defendant No. 1. 

In the month of May, 2005, proforma defendant No. 7 tried to dispossess the 

defendant No. 1 from the suit land on the strength of a registered sale deed 

executed by proforma defendant No. 4 in favour of proforma defendant No. 

6.  A  proceeding  U/s  145/146  Cr.P.C.  was  initiated  which  was  latter  on 

dropped  by  defendant  No.  6.  Thereafter  the  defendant  No.  6  forcefully 

entered  into  the  suit  land  and  dispossessed  the  defendant  No.  1  and 

defendant No. 4. The defendant Nos. 1 and 4 then filed T.S. No. 265/05 (TS 

869/06) against the defendant Nos. 6 and 7 for recovery of possession and 

cancellation of sale deed No. 1073/98 dated 12/3/98 which was executed by 

defendant No. 4 in favour of defendant No. 6. The suit proceeded exparte. In 

the meantime, defendant No. 6 sold the suit land to defendant No. 5 through 

her constituted attorney, defendant No. 8 on 30/9/05. The present plaintiff 

was one of the witnesses to the said sale deed. The possession of the suit 

      



                                                                  10

land was also delivered to the defendant No. 5. The suit filed by defendant 

Nos. 1 and 4 was decreed exparte on 30/5/07 granting the reliefs prayed for 

in the suit. The decree passed in TS No. 869/06 was put to execution and on 

20/12/08, the decree was executed and the proforma defendant No. 4 was 

shown to have put his signature on the Writ of execution thereby accepting 

the delivery of  possession of  the suit  land,  though in  fact,  the proforma 

defendant No. 4 was not present and the execution was carried out behind 

the back of the defendant No. 4. The defendant No. 4 then revoked the 

power  of  attorney  issued  to  defendant  No.  2  by  registered  Deed  of 

Revocation  No.  4684/08  dated  22/12/08  which  was  intimated  to  the 

defendant No. 2 by notice dated 20/5/09. Thereafter the defendant No. 4 

sold the suit land to plaintiff on 22/1/09 by registered Sale Deed No. 748/09 

but could not deliver possession of the land. Thereafter when the plaintiff 

applied for mutation of his name, the Settlement Officer found the name of 

the defendant No. 1 in the records of rights on the basis of Sale Deed No. 

2849/09 dated 6/3/09 and cancelled the name of the defendant No. 1. Later 

on the plaintiff could come to know that the defendant No. 1 has sold the 

suit land to defendant No. 3 by a registered Sale Deed dated 14/5/09. In 

view of above, the plaintiff filed the suit for declaration of his right, title and 

interest, recovery of possession, cancellation of sale deed and for permanent 

injunction  against  the  defendants.  In  the  instant  petition  for  temporary 

injunction, the petitioner/plaintiff has prayed to pass a temporary injunction 

restraining  the  Ops/respondents  from alienating  and changing  the  nature 

and character of the suit land till disposal of the suit.   

 The OPs/respondents filed written objection stating interalia that if any 

sale deed was executed during the pendency of T.S. No. 869/06, the Ops are 

not bound by the said illegal sale deeds. The deed of revocation of power of 

attorney  No.  4684/08  dated  22/12/08  was  not  legally  executed  by  the 

proforma defendant No. 4 as prior to execution of the said deed, no notice 
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was  served  to  the  OP/respondent  No.  2.  The  proforma defendant  No.  4 

executed  the  sale  deed  in  favour  of  the  petitioner  collusively  and 

fraudulently.  The land has been sold to defendant No. 3 vide registered Sale 

Deed No. 5295/09 dated 14/5/09 by the defendant No. 1 and the defendant 

No. 3 has been possessing the suit land by constructing RCC building and 

obtaining  electricity  connection  from  the  ASEB  and  paying  electrical 

consumption bill to ASEB. Hence, the OPs/respondents prayed to dismiss the 

petition with cost.

 Now the core question before this Court is whether there is prima facie 

case in favour of the plaintiff, whether balance of convenience is in favour of 

the plaintiff or whether plaintiff shall suffer irreparable loss for not granting 

injunction. 

 The  admitted  fact  is  that  appellant  purchased  the  suit  land  vide 

registered  Sale  Deed  No.  748/09  dated  21/1/09  from  the  proforma 

respondent No. 4. On the other hand, the respondent No. 1 purchased the 

same land from the respondent No. 2 by way of registered Sale Deed No. 

2849/09 dated 6/3/09. From the record, it appears that the suit land was 

purchased by respondent and the appellant through Sale Deeds on different 

dates and the disputed question is whether seller has right to sell the suit 

property. From the record, it appears that appellant and respondent No. 1 

purchased the suit land through Sale Deeds and as such, there is a dispute 

between the appellant and the respondent as regards the legality of Sale 

Deeds executed by appellant and defendant and that can be solved after 

going through a trial. In such circumstances, I am of the view that there is a 

prima facie case in favour of the plaintiff as the dispute arose between the 

parties needs trial. To fulfil the ingredients of prima facie case, Court must 

be satisfied that there is a bonafide dispute raised by the applicant,  that 
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there is a strong case for trial which needs investigation and the existence of 

a prima facie right and investigation of such right of  the plaintiff.  In the 

instant case, all the aforesaid conditions has been satisfied and as such, I am 

of  the  view  that  there  is  a  prima  facie  case  in  favour  of  the 

petitioner/plaintiff.

 Now,  the  second  point  before  the  Court  is  whether  balance  of 

convenience is in favour of petitioner or not. As admitted by plaintiff, the 

facts  remains  that  defendant  also  purchased  the  suit  land  through  a 

registered Sale Deed and at present the defendant/respondent No. 3 is in 

possession  of  the  suit  land.  Possession  plays  a  vital  rile  in  respect  of 

consideration  of  a  case  of  injunction.  Record  speaks  that  defendant 

purchased the land through a registered Sale Deed and thereafter took the 

possession. On the other hand, plaintiff also purchased the said land through 

another  registered Sale  Deed prior  to  purchase by respondent.  However, 

plaintiff is not in the possession of the suit land. The possession taken by 

respondent is not by illegal means but through a registered Sale Deed. In 

such circumstances,  if  Court  considers better right between the appellant 

and the respondent, it would be evident that defendant has at present better 

right as he is in the possession of the suit land. In such circumstances, if 

injunction is granted, the comparative mischief, hardship or inconvenience 

would cause to the respondent and as such, I am of the view that balance of 

convenience is against the plaintiff. As I have already held that balance of 

convenience is in favour of respondent as he is in the possession of the suit 

land, in such a circumstance, I am of the view that if injunction is granted, 

appellant would not suffer irreparable loss, rather it is the respondent who 

would suffer irreparable loss. It is pertinent to mention here that the appeal 

is directed against the order of injunction and in a case of injunction, Court 

should not go to the merit of the suit. Injunction is an equitable relief based 

on principles of equity. 
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 From the above discussion, it appears that the petitioner/appellant has 

failed  to  establish the balance of  convenience  and irreparable  loss  in  his 

favour.  As  such,  the  petitioner/appellant  is  not  entitled  for  a  temporary 

injunction as prayed for. As such, the petition stands rejected.

 Accordingly, the Misc (J) Case is dismissed on contest without cost. 

 Civil Judge No. 3, 
                   Kamrup, Guwahati.

      


